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In the Court of Appeals of the District of Columbia. 


Frank I. Wood et al., Appellants,) 

vs. V No. 1304. 

David C. Grayson, Trustee, et al. \ 


a 


Supreme Court of the District of Columbia. 


David C. Grayson, Trustee; Michael 
Shea, William J. McClure, George C. 
Esher, Albert S. Reavis, David C. Gray¬ 
son, Calvin Cain, Thomas R. Riley, 
George H. Zellers, John E. Sheckells, 
Edward J. Hannan, Charles A. Muddi- 
man, Frederick W. Buddecke, John R. 
Galloway, Charles Ernest, Daniel A. Don¬ 
nelly, John M. Pruett, Fred Drew, and 
Morse, Williams & Co., Complainants, 

vs. 




!> No. 20773. 


Frank I. Wood, H. Maurice Talbott, 
Bernard A. Duke, Nicholas T. Haller, 
Brainard H. Warner, Louis D. Wine, 
Frank L. Freeman,Laura R. Gray, James 
P. Lowe, Frederick W. McReynolds, 
James H. Meriwether, Alice S. Hill, 
Charles M. Carter, Charles L. Frailey, 
and The First National Bank of Gaithers¬ 
burg, and John C. Heald, Defendants. 


In Equity. 


United States of i^MERicA, I 
District of Columbia^ j * 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1-^1304a 
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Billy <i*c. 


Filed September 6, 1899. 

In the Supreme Court of the District of Columbia. 


David C. Grayson, Trustee; Michael‘s 
Shea, William J. McClure, George C. 

Esher, Albert S. Reavis, David C. Gray¬ 
son, Calvin Cain, Thomas R. Riley, 

George H. Zellers, John E. Sheckells, 

Edward J. Hannan, Charles A. Muddi- 
man, Frederick W. Buddecke, John R. 
Galloway, Charles Ernest, Daniel A. 
Donnelly, and John M. PrueU, Com¬ 
plainants, 

vs. Equity 


Frank I. Wood, H. Maurice Talbott, 
Bernard A. Duke, Nicholas T. Haller, 
Brainard H. Warner, Louis D. Wine, 
Frank L. Freeman, Laura R. Gray, 
James P. Lowe, Frederick W. McRey- 
nolds, James H. Meriwether, Alice 8. 
Hill, Charles M. Carter, Charles L. 
Frailey, and The First National Bank 
of Gaitliersburg, and John C. Heald, 
Defendants. 


Doc., No. 20773. 


To the supreme court of the District of Columbia, holding an equity 

court for said District: 

The complainants show to the court as follows: 

1. The complainants are, all, residents of the city of Washington, 
District of Columbia. The complainant David C. Grayson sues as 
trustee, as hereinafter shown, and the remaining complainants sue 
in their own right, as parties secured by a second deed of trust on 
the premises known as the Victoria flats, as hereinafter shown. 

2. The defendants H. Maurice Talbott and Alice S. Hill are resi¬ 

dents of Rockville, in the State of Maryland ; the defendant 
2 The First National Bank of Gaithersburg is a body corporate, 
having its habitat in Gaithersburg, in the State of Maryland, 
and the remaining defendants are residents of the District of Colum¬ 
bia. The del'endants Frank 1. Wood, H. Maurice Talbott, Bernard 
A. Duke and Nicholas T. Haller are sued as persons owning or 
claiming to own, the said Victoria flats, or interests therein. The 
defendants Brainard H. Warner and Louis D. Wine are sued as 
trustees, under a first deed of trust upon the said premises, as here¬ 
inafter shown, and the defendants Frank L. Freeman, Laura R. 
Gray and James P. Lowe are sued on behalf of themselves and 
others, too numerous to be made parties hereto, as holders of the one 
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hundred and eighteen promissory notes secured by the said first 
d^ed of trust. The defendants Frederick W. Me*Reynolds and 
James H. Meriwether are sued as trustees under a first deed of trust 
upon certain adjacent premises, as hereinafter shown and the said 
Alice S. Hill, Charles M. Carter, Charles L. Frailey, and the First 
National Bank of Gaithersburg are sued as the holders of the prom¬ 
issory notes secured by the said last named deed of trust; and the 
defendant H. Maurice Talbott is, also, sued as claiming to hold two 
of the said last named promissory notes. The defendant John C. 
Heald is sued as trustee, as hereinafter shown. 

3. Heretofore, to wit, on the 13th day of January, 1897 the de¬ 
fendant Alice S. Hill, being the owner of lots one (1) and two (2) in 
block forty-five (45), in W. C. Hill’s subdivision of the Middle Grounds 
of Columbian university, now called University Park, as said 

3 subdivision is recorded in the office of the surveyor of the 
District of Columbia in County Book Six (6), at page 5, con¬ 
veyed the same to the defendant Nicholas T. Haller b}*^ fee simple 
deed, duly recorded in Liber No. 2180, at folio No. 336, of the land 
records of the District of Columbia. Thereafter the said defend¬ 
ant Haller encumbered said property by two deeds of trust, as fol¬ 
lows : 

By deed of trust to the defendants Brainard H. Warner and 
Louis D. Wine, trustees, recorded in Liber 2180, at folio 340, of the 
said land records, whereby the said Halier conveyed to the said 
Warner and Wine the east one hundred and twenty-four (124) feet, 
by tlie width thereof, of the said lot one(l), and the north forty-five 
(45) feet, by the depth of one hundred and twenty-four (124) feet, of 
lot two (2) to secure the one hundred and eighteen (118) promissory 
notes of the said Nicholas T. Haller, aggregating seventy-five thou¬ 
sand dollars ($75,000.00), and payable five years from the 22nd da}^ 
of January, 1897, the date of the said encumbrance, with interest at 
the rate of six per centum per annum, payable semi-annually; and 

By a deed of trust upon the remaining portion of the said lots one 
(1) and two (2) to defendants Frederick W. McReynolds and James 
H. Meriwether, viz: upon the west twenty-six (26) feet, by the width 
thereof, of the said lot one (1), and upon all of the said lot two (2) 
except the north east forty-five (45) feet thereof, by a depth of one 
hundred and twenty-four (124) feet, to secure the six promissory 
notes of the said defemlant Haller, four of the said notes being 

4 for two thousand dollars ($2,000.00) each and two of the said 
notes for two thousand, one hundred and sixty-five dollars 

($2,165.00) each, two of the said notes being payable at one year, two 
at two years, and three at three years from their date, viz: from the 
said 22nd day of January, 1897. 

The said one hundred and eighteen promissory notes, secured by 
the first named of the said deed of trust, are distributed among and 
held by a very large |number of persons, too numerous to be made 
parties hereto, and who are for the most part unknown to the com¬ 
plainants; but the defendants Frank R. Freeman, Laura R. Gray 
and James P. Lowe are among the said holders, and are sued on 
behalf of themselves and others in like situation. 
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4. Tliereupon the said Nicholas T. Haller proceeded to erect upon 
that portion of the said lots covered by the deed of trust to the defend¬ 
ants Warner and Wine, a large apartment house,known as the Vic¬ 
toria flats, the same having a frontage of one hundred (100) feet by 
a depth of eight 3 ^-seven (87) feet, set back upon the rear of the said lots, 
so that the western ex|)()sure of the said building was, or was in¬ 
tended to be, upon the rear building line of the said property, and 
the southern exposure, also, being erected upon thesouthern building 
line of the said [)ortion of the said lots so as aforesaid covered by the 
said deed of trust to the defendants Warner and Wine; in which 
western an<l southern exposure of the said building, however, the said 

defendant Haller inserted a large numberof windows, to wit, 

5 about forty winrlows on the western exposure of.the said 
building, and about sixteen windows on the southern expos¬ 
ure of said building, all of which windows are absolutely’ necessary 
to the proper and successful use, manageinent and enjoyment of the 
said building, as, without them, a large number of apartments 
therein would be deprived of necessary light and air. and would be 
untenantable and useless. The dependence of the said building for 
light and air upon the portions of the sai<l lots one (1) and two (2) 
to the west and south of it, excepted from the said deed of trust to 
the said Warner and Wine, as the complainants are informed and 
believe, and tiierefore aver, arose partly out of the fact that the said 
Nicholas T. Haller was the owner of the said adjacent property^ sub¬ 
ject to the small trust to the <lefen<lants Meriwether and McReynolds, 
and, also, and principally, out of the fact that the title of the de¬ 
fendant Alice S. Hill, so acquired by him, was subject to certain 
building restrictions, unknown to him at the time of its purchase, 
which rendered him unable to place his said building in the center 
of the site originally designed for it by him. And the complainants 
further aver that, in view of the said situation, an agreement was 
entered into between the said defendant Halier and tlie holders of 
the nromissorv notes secured bv the deed of trust to the defendants 
McReynolds and Meriwether, by which, upon payment by said Hal¬ 
ler or his assigns, of four thousand dollars ($4,000.00) of the said en¬ 
cumbrance upon the said adjacent portion of the said lot, a 

6 strip of ground ten feet wide, and extending along the entire 
western and southern exposures of the said Victoria flats, 

should be released to the said Nicholas T. Haller, and be and be¬ 
come a part of the said Victoria Flats property^ 

The complainants file herewith a plat of the said lots 1 and 2, the 
parts thereof in blue representing the portions thereof described in 
the deeds of trust to the said Wine and Warner, and to the said 
Gray^son and Heald, and the parts in red indicating the said ten 
foot strip, which plat is marke<l Exhibit B, is prayed to be read as 
part hereof. 

5. The complainants to this bill, other than complainant David 
C. Grayson in his capacity as trustee, are all persons who contributed 
labor and materials to the construction of the said Victoria flats 
under contract with the defendant Nicholas T. Haller, which de- 
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fendant, upon completion of the said building, being unable to pay 
them the sums of money due for their materials and labor, they 
were about to file mechanics’ liens against the property for the 
amount of their several claims. At tins time, the said defendant 
had placed a second deed of trust upon the said Victoria Plats por¬ 
tion of the said premises to the defendant John C. Heald and 
Clarence B. B-heem, to secure a debt of ten thousand dollars 
($10,000.00) contracted by the said Haller subsequently to the com¬ 
mencement of the said building, and which encumbrance, therefore, 
would have been postponed to the claims of these complainants and 
others in like situation; but it being represented to them that 
the said encutnbrance represented moneys borrowed by the said 
Haller and used in the construction of the said building, 

7 and desiring to be equitable and fair toward the parties who 
had loaned the same, thesecomplainantsand othersin like situ¬ 
ation consented that the said second deed of trust might be released, 
which was accordinglv done, and a new second deed of trust exe- 
cuted, and placed on record, conveying the same property to secure 
these complainants and others, contractors and material men, and 
the said ten thousand dollars ($10,000.00) so as aforesaid secured by 
the said deed of trust to Heald and Rheem; and, accordingly, on 
or about the 20th day of December, 1897, the said defendant Haller 
executed a deed or trust upon the said Victoria Flats premises, 
which was recorded in Liber 2291, at folio 133, of the said land 
records, to the said complainant David C. Grayson and to the de¬ 
fendant John C. Heald, as trustees, to secure the ninety-six (96) 
promissory notes of the said defendant Haller, all dated December 
20, 1897, aggregating $30,087.69, bearing interest thereon at six per 
centum per annum, and to secure further the twelve other promis¬ 
sory notes of the said defendant Haller, of the same date, aggre¬ 
gating $10,350.00, with interest at the same rate; the first ninety- 
six of which notes were distributed among the complainants hereto 
and others in like interest, as representing the indebtedness of the 
said Haller to them for their labor and materials in the construction 
of the said building as aforesaid, and the remaining twelve prom- 

issoiy notes, aggregating $10,350, as aforesaki, all payable to 

8 the order of tlie defendant Charles L. Frailey, representing 
the said second encumbrance, which was admitted upon an 

equal footing with these complainants by their consent, from the 
considerations above mentioned. 

6. By the said deed of trust to the complainant Grayson and the 
defendant Heald, and for the better security of the beneficiaries 
thereunder, it was further provided that the said trustees under the 
said deed to Grayson and Heald, should collect the rents and profits 
of the said Victoria Flats building, over and above the amounts nec¬ 
essary to pay the interest on the debt secured by the first trust on 
the said property, and taxes and insurance, and the repairs and 
running expenses of the said building so long as any part of the in¬ 
debtedness secured by the said second trust should remain due and 
unpaid, and to apply the rents and profits as frequently as practi- 
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cable on the notes, secured by the said second deed of trust, pro rata, 
until all tlie indebtedness thereby secured should have been fully 
paid ; and, pursuant to the said provision of tlie said deed of trust, 
the said property was placed in the hands of the firm of B. PI. War¬ 
ner & Co. to collect the said rents, issues and profits, and pay the 
interest on the said first trust, together with the taxes, insurance, 
repairs etc., and to account to the said trustees Grayson and 
Heald for the surplus rents, under which arrangement the 
surplus rents and profits of the said building were paid 
over to the said Grayson and Heald and applied toward pay¬ 
ment of the interest on the promissory notes secured 
0 bv the second deed of trust until about the month of Mav, 
1899, wlien, upon the representation that the expense of real 
estate agents’ commissions would thereby be saved, and that the in¬ 
come of the said premises would otherwise be increased, the said 
trustees Grayson and Heald acquiesced in permitting the defendant 
rank I. Wood, who had become interested in the property as here¬ 
inafter shown, to collect the said rents and profits, it being under¬ 
stood that they would be applied as theretofore, to f)rotecting the 
property against sale under the first trust by payment of the inter¬ 
est, taxes, insurance and other necessary charges, and that any and 
all surplus of said rents above the said charges would be applied to 
the promissory note secured by the second trust. 

7. The complainants further show to the court that, the defend¬ 
ant Haller becoming otherwise embarrassed, and being threatened 
with judgments then about to be recovered against him on account 
of other transactions, the said defendant, at the instance of the said 
Frank I. Wood, executed to Alexander H. Holt and Frank A. 
ISebring, as trustees a third trust upon the Victoria P'lats property, 
recorded in Liber 2285. at folio 254, and, at the instance and by 
direction of the said Frank I. Wood, on or about the 31st dav of 
March, 1898, upon an alleged nominal consideration of ten dollars, 
.said Haller further conveyed to the defendant Bernard A. Duke, bv 
deed recorded in Liber 2304, at folio 370, the east one liundred and 
thirty-four (134) feet, by the width thereof,of lot one (l),and the north 
fifty-five (55) feet by a depth of one hundred and thirty-four (134) feet 
of lot two (2), thus, it will be seen, including with the Vic- 
10 toria Fiats property the ten foot strip on the western and 
southern boundaries of the said property, rendered necessary 
thereto in the manner and for the purposes above shown. The said 
Duke, as these complainants are advised and believed, and there¬ 
fore aver, was a man without financial responsibility, who paid 
nothing to the said Haller for the said conveyance, and who in fact 
was a mere nominal grantee, to hold the property for the benefit of 
the defendant Haller and for that of the defendants Wood and Tal¬ 
bott, who had in some manner and to some extent, to the complain¬ 
ants unknown, become interested in the said property. Even if, 
however, the said Duke had been an actual bona fide purchaser for 
value, and a stranger in interest to the other parties concerned, the 
complainants are advised and believe, and therefore aver, that, in 
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and by these several transactions, namely, the construction of the 
said building in such manner that light and air from the west 
and south were indispensable to said building, the said building 
and said adjacent ground being the property of the same owner, and 
by the said transaction between the said Haller and the holders of the 
deed of trust upon the adjacent property providing for a ten foot ac¬ 
cretion to the Victoria Flats propert}'^ to the west and south, as above 
set forth, by the deed of trust from tlie said Haller upon the Victo¬ 
ria flats, then actually constructed in part upon the said ten foot 
strip as hereinafter shown, to the said Grayson and Heald, for the 
benefit of the complainants, without disclosing to them, and 

11 without their knowledge, that the said deed of trust did not 
include all the ground upon wdiich the said building stood, 

and by this conveyance by the said Haller to the said Duke of the 
said Victoria Flats property, with the said ten foot addition thereto, 
as a single property, all persons were put upon notice of the equities 
of the beneficiaries under both the first and second trusts, being per¬ 
sons who had advanced the money and materials and had per¬ 
formed the labor in the construction of the said building, in igno¬ 
rance of the fact that said building was, or would be, constructed in 
part upon ground not included in the said deeds ot trust, to have 
the said adjacent strip annexed to the building, or to have the said 
building declared entitled to an easement over the same, for their 
necessary protection. In addition, and in pursuance of the said 
known plan to add the said ten foot strip to the said building, the 
defendant Ilaller constructed porches to its south and west sides ex¬ 
tending six feet over upon the said ten foot strip, and, also, a cement 
walk, about five feet in width, over the said strip, and, also, con¬ 
structed area ways for light and ventilation to the basement floor 
or story of the said building, the said area ways being, also, upon 
the said adjacent strip, all of which was done in the original con¬ 
struction of the said building, and before the trust to the said Gray¬ 
son and Heald was executed, as aforesaid. 

8. As the complainants are further informed and believe, and 
therefore aver, the defendant Haller, because of his said embarrass¬ 
ments growing out of other transactions, and upon the advice 

12 and by direction of the said defendant Wood, on the 20th 
day of December 1897, executed a deed of trust to Alexander 

H. Holt and Frank A. Sebring,as trustees, the same being recorded 
in Liber No. 2265, at folio 254, of the said land records, purporting 
to convey the west sixty-six feet (66) by the width thereof of lot one 
(1), and all of lot two (2) except the north forty-five (45) feet by a 
width of one hundred and twenty-four (124) feet, to secure thirty- 
four (34) promissory notes of the said defendant Haller, of one thou¬ 
sand dollars ($1,000.00) each, aggregating tliirty-four thousand 
dollars ($34,000.00), bearing interest at the rate of six per centum 
per annum, and payable five years after their date, to the order of 
one William Oscar Roorne, and the defendant William J. McClure, 
no such notes, however, in fact ever having been delivered to the 
said Roome and McClure, and the said defendant Haller not being 
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ill fact indebtecl to them in any such sum, or in any sum represented 
by the said notes; nor are the said promissory notes now held by the 
said Roome and McClure, nor were they ever so held, nor have they 
ever been endorsed by them to any other person or persons whomso¬ 
ever, the said transaction being, as the complainants are advised and 
believe, wholly fictitious. 

9. Sometime after the execution of the trust to the said Grayson 
and Heald, the defendants Wood and Talbott, having become, 
or having claimed to have become, in some manner to the 
complainant unknown, interested in the said property endeavored 

to purchase the promissory notes secured by the said 

13 second deed of trust at a heavy discount, the said Wood 
making threats that those who refused to accept such 

discount or reduction would get nothing, and, in one or more in¬ 
stances declaring that he would see that they got nothing. Failing 
in their attempt to purchase the said notes at the price they were 
willing to pay for them, and the defendant Wood having, on or 
about the 31st day of July, 1898, procured a conveyance in fee simple 
from the defendant Haller to himself, without considerations as the 
complainants are informed, believe and aver, duly recorded in 
Liber 2322, at folio 429, of the said land records, of the said west 
fifty-six (56) feet by the width of lot one (1) and the part of lot two 
(2) not embraced in his said deed to Duke, and thereafter, to wit, on 
the 13th day of March, 1899, upon an alleged nominal consideration 
of ten dollars, but also without any real consideration, as they are 
informed, believe and aver, procured from the defendant Duke a 
deed to himself, recorded in Liber 2377, at folio 373, of the ten foot 
strip on the west and south sides of the Victoria Flats property, in¬ 
cluded in the deed from the defendant Haller to the defendant 
Duke as above set forth, thus attempting to separate this necessary 
part of the said property from the main property itself, and to 
prevent any siicli sale of the said flats property as would realize 
a fund sufficient for the second trust creditors; and he thereupon, 
on or about the same date, secured a release from the said trustees 
Holt and Sebring to himself of the sai«l property so as aforesaid 
conveyed to them by Haller to secure the said fictitious 

14 indebtedness ofthirty-four thousand dollars ($34,000.00) which 
said release is signed by the said Duke representing himself to 

be the holder of the said thirty*four thousand dollar notes secured by 
the trust in question, and |)urporting to have been made to the 
order of the said Roome and McClure, to whom the said trust 
represented the said Haller to have been indebted in the said 
sum. 

10. The said ten foot strip upon the west and south of the said 
building was never in fact released from the first trust to defendants 
McReynolds and Meriwether, as agreed, for the reason, as the com¬ 
plainants are informed and believe, and therefore aver, that the four 
thousand dollars which was to be paid on account of the said trust, 
as the condition of the said release, has not yet been paid absolutely, 
and in such manner as to extinguish the said four thousand dollars 
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of the said first trust indebtedness; but, in lieu thereof, the defendants 
Haller and Wood executed their promissory note to the order of the 
defendant The First National Bank of Gaithersburg, which dis¬ 
counted the said note, in the said sum of four tliousand dollars, which 
money was paid to the defendant Alice S. Hill, the holder of the 
four thousand dollars of the said trust indebtedness which it was 
proposed to extinguish, and, for the time being, and as security for 
the said note of the said Haller and Wood, tlie said First National 
Bank of Gaithersburg was permitted to hold two notes of two thou¬ 
sand dollars each, being two of the six notes secured by the trust to 
McReynolds and Meriwether as aforesaid. The defendant H. 
Maurice Talbott, as these complainants are advised and believe, and 
therefore aver, represents himself to be the holder of these two 
promissory notes, secured by the said trust to McReynolds and Meri¬ 
wether, and claims to be otherwise interested in the Victoria 

15 flats and adjacent property, but in what manner he is so in¬ 
terested complainants are unable to set forth. According to 

their information and beliew, he is not the holder of the said two 
notes; but the same are deposited as collateral security with the First 
National Bank of Gaithersburg to secure the money paid to the de¬ 
fendant Hill for the said notes as aforesaid. 

11. In further prosecution of their design to prevent sale of the 
Victoria Flats property for more than enough to satisfy the first trust, 
and, by so preventing an advantageous sale thereof, to cut off these 
complainants and others, the holders of the notes secured by the 
deed of trust to the trustees Grayson and Heald, the defendants 
Wood and Talbott now claim, not only that the said Victoria Flats 
property is without any right to light and air over the ten foot strip 
above referred to, but that the main building, itself, encroaches for 
one or more inches over the property covered by the deeds of trust 
to defendants Warner and Wine and Grayson and Heald, and are 
giving notice that they propose to deny to the said property the 
right to use the said ground on which said building rests, and also, 
to deny to it any light, air, or other easement over the said ten foot 
strip; and, in further pursuance of their purpose, although they 
have been in receipt of the rents and profits from the said building, 
as these complainants are advised, entirely sufficient to pay the in¬ 
terest due on the first trust, they have neglected and refused 
to pay the said interest, and have thereby caused the said 
premises to be advertised for sale by the defendants Warner 
and Wine under the first trust, for default in the 

16 payment of one instalment of interest, now overdue, a 
copy of which said advertisement is hereto annexed, marked 

Complainants’ Exhibit A, and prayed to be read as part hereof, 
the said sale being set for Thursday, the seventh day of September, 
1899. Upon learning of this state of affiiirs, the complainant 
Grayson as trustee, and on behalf of himself and other beneficiaries 
under the deed of trust to himself and the defendant Heald, 
personally requested the defendant Wood to apply the rents in their 
hands to the payment of the said interest, and thus prevent the said 
sale, offering, if the said rents were not sufficient to fully pay the 
2--1304A 
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same, that he, the said Grayson, and the parties he represented 
would advance enough money to make up the deficiency and to 
provide for th« payment of the said overdue interest and thus pre¬ 
vent the said sale; with which request the said defendant declined 
to comply, and then and there declared to the said Grayson that he 
and Talbott, by reason of their ownership of the said ten foot strip, 
held the key to the situation, that they were willing that the Victoria 
flats should be sold, that the comf)lainants could buy them in if 
they saw fit, and that he and the defendant Talbott could realize 
their claims out of the adjoining strip of ground. Thereupon the 
said Grayson inquired of the defendants Wood and Talbott at what 
price they would be willing to sell the said ten foot strip of ground, 
to which the defendant Talbott answered they “ did not know, but 
it would be high enough.’’ 

12. In further prosecution of their attempt and purpose to have 
the said Victoria Flats property sold under conditions which would 
prevent its bringing more than the first-trust, and thus 

17 deprive the beneficiaries under the second trust from all 
benefit of their security, and of enabling the same to be 

bought in by or on behalf of themselves, discharged of the com¬ 
plainants’ said lien, the said Wood on Saturday, the second day of 
September, 1899, and just four secular days before the date set for 
sale of the said property, instituted suit in tliis honorable court, in 
equity cause No. 20,759 (a copy of which bill is herewith filed, marked 
Complainants’ Exhibit C.) and prayed to be read as part hereof, 
against the defendant Bernard A. Duke who, as above stated, has 
never been anything more than a nominal party in any of the 
transactions affecting the said property, and, as the complainants 
are informed and believe, and therefore aver, is really merely a 
representative of the defendants Wood and Talbott, alleging that 
the walls of the said Victoria fiats are pierced witli a large number 
of windows, have large porches extending six feet from the walls, 
and that the eaves of the roof project beyond the walls and cause 
rain water and melted snow to fall upon the premises of the said 
Wood, meaning the ten foot strip above referred to, and that these 
constructions were made without his consent or permission, and that 
it seriously injures his land and diminishes its value, thereupon 
praying the court to declare the same nuisances, and to order their 
abatement. As above stated, the constructions complained of were 
made by the defendant Haller, as a part of the Victoria flats 
as originally built, when the said Haller was the owner of 
all the ground in question, and the said Haller subsequently 
conveyed the said ten foot strip in controversy together 

18 with the Victoria Flats property as a whole, to the 
defendant Duke, thereupon conveying to the defendant Wood 

only what was left of the adjacent property, exclusive of the said 
ten foot strip; and it was only tlirougli tlie subsequent transactions 
between the said Duke and the said Wood, beginning in March of 
the present year, witbout consideration, and in bad faith to the said 
Halier as well as to themselves, as they are informed, believe and 
aver, that the said Wood acquired any interest in the said ten foot 
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strip, the said transaction between the said Wood and Duke being 
contrived and intended, as these complainants believe and aver,.for 
no fother purpose than the accomplishment of their inequitable 
design to cause a sacrifice of the Victoria Flats property, and to pre¬ 
vent the complainants and others in like situation from realizing 
their just claims out of the same. 

13. The complainants are advised and believe, and therefore aver, 
that, under the terms of the deed of trust to defendants Grayson and 
Heald, it is inequitable and unconscionable on the part of the said 
Wood, or the said Wood and Talbott, to permit the Victoria flats to 
be sold for default in the payment of interest under the first trust 
when they are in possession of rents and profits applicable to the 
payment of the said interest, notwithstanding the offer by and on 
behalf of these complainants to supplement the funds in hand, if 
necessary, fiill}^ to meet the said interest in arrears. They are fur¬ 
ther advised and believe, and therefore aver, that no sale of the said 
Victoria Flats property can be made to advantage, or without great 

and inequitable sacrifice, while the defendants Talbott and 

19 Wood are claiming to control the said ten foot strip, and are 
both by the said court proceeding and otherwise giving 

notice to the world that no purchaser at any sale of the said first 
trust will be permitted to use the windows, porches, areas and other 
necessary parts of the said building, and that the said building 
itself is in part upon land not covered by the said trust, but belong¬ 
ing to or controlled b}^ them ; and that no sale of the said premises 
should be made or permitted until the propert}’^ can be freed from 
the cloud and embarrassment produced by the said claims and the 
said suit of the said defendants, nor until the rights of the parties 
can be ascertained. They are advised and believe that, upon equi¬ 
table terms with regard to the holders of the promissory notes se¬ 
cured bv the deed of trust to McRevnolds and Meriwether, such as 
payment of any balance which may remain unpaid of the said en¬ 
cumbrance after sale of the property covered thereby, exclusive of 
the said strip, they are entitled to have said strip re united to the 
said flats propert}^; and the}^ here tender themselves ready and will¬ 
ing to submit to any terras of relief in that regard which the court 
may prescribe. 

14. The defendant Johii C. Heald, co-trustee with the complainant 
David C. Grayson under the deed of trust hereinbefore referred to, 
has informed these complainants that he is liow the representative 
of interests in some respects inimical to those of the parties repre¬ 
sented by the said deed of trust, that he is desirous of resigning his 
said trust, and that, for these reasons he is unwilling to be a party 

complainant with them in this proceeding. 

20 Wherefore, and because they are without adequate remedy 
at law, the complainants pray as follows: 

1. That Frank I. Wood, H. Maurice Talbott, Bernard A. Duke, 
Nicholas T. Haller, Brainard H. Warner, Louis D. Wine, Frank L. 
Freeman, Laura R. Gray, James P. Lowe, Frederick W. McReynolds, 
James H. Meriwether, Alice S. Hill, Charles M. Carter, Charles L. 
Frailey, John C. Heald, and The First National Bank of Gaithers- 
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burg maybe made parties defendant hereto, served with process, and 
required to answer tlie exigency of this bill. Answer under oath hy 
the defendants Frank L Wood, H. Maurice Talbott and Bernard A. 
Duke, being hereby expressly waived. 

2. That a receiver may be ap[)ointed by this honorable court, 
pending the suit, to take possession of the Victoria Flats property, to 
collect the rents, issues and profits thereof, including the rents, 
issues and profits in the hands of the defendants Frank I. Wood 
and H. Maurice Talbott, or either of them, and to apply the same, 
so far as may be necessary, to the satisfaction of the interest due 
under the first trust and other necessary and proper charges. 

3. That the defendants Braiiiard H. Warner and Louis D. Wine 
may be enjoined, pending this suit, or until further order of the 
court, from making sale of the said Victoria Flats property, under the 
deed of trust to them described in the bill. 

4. That the property actually covered by the Victoria Flats prop¬ 

erty, including its porches, eaves, and other necessary parts, 
21-24 may, by decree of this court, be decreed to be subject to the 
deed of trust to the defendants Warner and Wine, and to 
the deed of trust to the complainant Grayson and the defendant 
Heald, whether or not the said parts of said building is actually 
constructed, or covered by the metes and bounds described in the 
said bill. 

5. That the said Victoria F'lats property may, by decree of this 
honorable court, be decreed to be entitled to the easements of light 
and air over the ten foot strip of ground adjoining the same on the 
west and south, or that the said ten foot strip of ground may be de¬ 
creed to be a part of the said Victoria Flats property upon such terms 
as the court mav fix. 

6. That the complainants may have such other and further relief 
as the nature of the case may require. 

DAVID G. GRAYSON, Trustee. 

CHAS. W. MUDDIMAN. 

A. S. REAVES. 

CHAS. ERNST. 

JOHN E. SHECKELLS. 

D. A. DONNELLY. 

J. M. PRUETT. 

THOS. R. RILEY. 

G. C. ESHER. 

GEORGE H. ZELLERS. 

MICHAEL SHEA. 

WILLIAM J. McCLURE. 

DAVID C. GRAYSON. 

EDWARD J. HANNAN. 

JOHN R. GALLOWAY. 

CALVIN CAIN. 

FREDERICK W. BUDDECKE. 

J. J. DARLINGTON, 
Solicitorafor Complainants. 

4 ^ ^ )|c 

(Here follows diagram marked p. 25.) 
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26 Exhibit ‘"C.” 

Filed September 6, 1899. 

In the Supreme Court of the District of Columbia. 

Frank I. Wood ) 

vs. Vin Equity. No. 20759. 

Bernard A. Duke, j 

The complainant states as follows; 

1. That he is a citizen of the United States, and a resident of the 
District of Columbia, and sues in his own right. 

2. The defendant is a citizen of the United States, and a resident 
of the District of Columbia, and is sued in his own right. 

3. Complainant is the owner of the following described parts of 
lots one (1) and two (2) in block forty-five (45) in the sub-division 
made by William C. Hill of certain land now known as “ University 
Park,” in the county of Washington, in the District of Columbia, as 
per plat recorded in Book County No. 6, page 5, in the surveyor’s 
office of said District, being described as follows: 

Beginning for the same, at a point in Welling place one hundred 
and twenty-four (124) feet west of the northeast corner of said lot 
one (1) which is also the intersection of Fourteenth street and 
Welling place, and running southerly on a line parallel with 
Fourteenth street, one hundred and twenty (120) feet; thence east¬ 
erly on a line parallel with Welling place one hundred and twenty- 
four (124) feet; thence southerly along the line of Fourteenth 

27 street thirty (30) feet; thence westerly on a line parallel with 
the line of Welling place, one hundred and ninety (190) feet ; 

thence northerly on a line parallel with Fourteenth street one hun¬ 
dred and fifty (150) feet; thence easterly along the line of Welling 
place sixty-six (66) feet to the place of beginning. 

4. The defendant is the owner of the following described parts of 
said lots one (1) and two (2) in said sub-division: 

Beginning on Fourteenth street at the north-east corner of said lot 
one (1) and running thence south one hundred and twenty (120) 
feet; thence west one hundred and twenty-four (124) feet; thence 
north one hundred and twenty (120) feet thence east one hundred 
and twenty-four (124) — to the place of beginning. Which parcel 
of land is improved by a large apartment house covering the whole 
of said parcel; and which building encroaches on the land owned 
by complainant to the extent of one (1) inch along the southern line 
and five one-hundredths of a foot along the western line of said 
building which is known as the Victoria flats. 

5. The walls of said building which is surrounded on its southern 
and western side by complainant’s land, are all pierced with a large 
number of windows; ana on each of its said western and southern 
walls, are a large number of porches which extend the whole depth 
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and width of said building and project from the walls about six 
feet (6). The eaves of the roof of said building project beyond the 
face of the southern and western walls, and as a result of said 
28 projection, rainwater and melted snow fell from said eaves 
upon the land of the complainant. Around the base of said 
walls, areaways have been excavated opposite each window of the 
basement floor. Such excavations extending on an average about 
two (2) feet into the land of complainant. 

6. None of these constructions were made with the consent or 
permission of complainant. They all seriously injure his land and 
greatly diminish its value. 

7. Complainant is advised and so charges, that the said windows 
porche.s, projecting eaves and areaways are each and all nuisances, and 
injurious to his property, the continuance of which, he is entitled to 
prevent by obtaining an appropriate decree in this cause. 

Complainant therefore prays: 

1. That the defendant may be enjoined and prohibited from con¬ 
tinuing to maintain the said windows, porches, projecting eaves and 
areaways. 

2. That a mandatory injunction of this court may be granted re¬ 
quiring the defendant forthwith to close the said windows, and to 
remove the said porches, projecting eaves and areaways. 

3. That complainant may have such further and other relief as 
the nature of his case may require. 

To which end, complainant prays for process of subpoena against 
the said defendant, Bernard A. Duke, requiring him to appear and 
answer the exigency of this bill. 

FRANK I. WOOD. 


JNO. RIDOUT, 

Solicitor for Com'pVL 


29-32 I do solemnly swear that 1 have read the .foregoing bill, 
bv me subscribed and know tlie contents thereof: that tlie 

f * 

facts therein stated, as of my personal knowledge are true, and the 
facts therein stated, upon information and belief, I believe to be 
true. 

FRANK I. WOOD. 


Subscribed and sworn to before me this 29th day of August, 1899. 

CHARLES S. BUNDY, 

[seal.] Notary Public, D. C. 
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33 Order A llowing Drew.to Intervene, 

Filed September 8,1899. 

In the Supreme Court of the District of. Columbia. 

David C. Grayson, Trustee, et al, Com-^ 

plainant-, 
vs. 

Frank I. Wood et al., Defendants. 

Upon the hearing and consideration of the petition of Fred 
34-46 Drew to become a party complainant in the above-entitled 
cause filed on the sixth day of September, A. D. 1899, it is 
this 8th day of September, A. D. 1899, ordered that the petition be, 
and the same hereby is, granted, and the said Fred Drew be, and 
he hereby is, made a party complainant in said cause. 

CHAS. C. COLE, 

Asso. Justice. 

Assented to: 

J. J. DARLINGTON, 

8oVr for ComplX 

Sept. 8, ^99. 

♦ 5it :(c ^ 

47-56 Answer of Bernard A. Duke. 

Filed Nov. 7,1899. 

In the Supreme Court of the District of Columbia. 

David C. Grayson, Trustee, et al.) 

vs. V In Equity. No. 20773. 

Frank I. Wood et al. ) 

The defendant, Bernard A. Duke, for answer to the bill in this 
cause and the petition of Fred Drew says: 

He has no beneficial interest in any of the property described in 
the bill, his only connection with any part of said propert 3 % being 
that he holds title to the part of said real estate described in said 
first and second trusts, in trust for the defendants Wood and Tal¬ 
bott, as tenants in common in fee. 

He is advised that he is not required to answer the other allega¬ 
tions of said bill. 

And having fully answered, he prays to be hence dismissed^ with 
his costs. 




In Equity. No. 20773. 


BERNAED A. DUKE. 
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57 Order Making Morse, Williams & Co. Party Complainant, <fcc. 

Filed June 16,1900. 

In the Supreme Court of the District of Columbia. 

David C. Grayson et al.) 

vs. > Equity. No. 20773. 

Frank I. Wood et al. j 

Upon consideration of the petition of Morse, Williams <fe Company, 
it is this 16th day of June, A. D. 1900, ordered, that said Morse, Wil¬ 
liams & Company be, and they are hereby made party complainant 
in this cause as in and by said petition prayed for. 

A. B. HAGNER, 

Asso. Justice. 

No opposition: 

J. J. DARLINGTON, 

SoVr for CompVts. 

58 Amended Ansfwefv of Frank I. Wood. 

Filed Sep. 21,1901. 

In the Supreme Court of the District of Columbia. 

David C. Grayson, Trustee, et al. ] 

vs. >In Equity. No. 20773. 

Frank I. Wood et al. j 

The amended answer filed b}'^ leave of court of the defendant 
Frank 1. Wood, for answer to the bill and the petition of Fred. Drew 
in this cause, says: 

1. He admits the allegations of paragraph 1 of said bill. 

2. He believes the allegations of paragraph 2 of the bill to be true, 
except the allegation that the defendant Talbott claims to hold 2 of 
the promissory notes secured by the deed of trust last mentioned in 
said paragraph, which allegation lie denies. 

3. He admits the conveyance of lots one and two in block forty- 
five of W. C. Hiirs sub-division of University Park, by Alice S. Hill 
to defendant Haller, as set forth in paragraph three of the bill. He 
admits the execution by said Haller of the deed of trust to defend¬ 
ants Warner and Wine, set forth in said paragraph; and says 
that the parcel of land conveyed by said deed of trust has a front¬ 
age on Fourteenth street of one hundred and twenty (120) feet ex¬ 
tending back to a depth of one hundred and twenty-four (124) feet. 
Said deed of trust was executed and recorded before the erection of 
any buildings on the land therein described and when said land 
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was vacant and unimproved. He admits the execution of the deed 
of trust by the defendant Haller to the defendants, McRey- 

59 nolds and Meriwether to secure six (6) promissory notes, as 
set forth in said paragraph. 

He has no personal knowledge concerning the holders of the 
promissory notes secured by the first mentioned deed of trust, nor 
whether they are numerous; and so far as these allegations are ma¬ 
terial, requires strict proof thereof. 

4. He admits the erection by said Halier of an apartment house 
known as the “ Victoria flats ’’ on the parcel of land conveyed to the 
said Warner and Wine. He does not know the exact size of the said 
building and so far as the allegation on that subject in the said par¬ 
agraph four (4) is material, requires strict proof thereof. He denies 
on information and belief, that it was the intention of said Haller to 
erect said building on the rear and south lines of the parcel of land 
described in the said deed of trust; and while he has recently been 
informed that the said building encroaches five one-hundredths of a 
foot on the west, and one inch on the south over the adjacent land, 
he believes that the said location was unintentional, and that said 
Haller intended to erect the said building well within the lines of 
the conveyance to Warner and Wine. He admits that the said 
Haller inserted a large number of windows in the western and 
southern exposures of said building, but is advised and believes 
and therefore avers, that in the erection of a building of this char¬ 
acter due allowance generally is, and should always be made for 
the maintenance of said windows, irrespective of the bare contin¬ 
gency of the continued vacancy of the adjoining ground owned 
by other parties, and further says that while saiil windows may 
be necessary for the most convenient use of the building, as 

60 ■ said building is now constructed, yet nevertheless he is 

advised and therefore avers, that if said building were re¬ 
modeled to conform with a proper plan such as should have origi¬ 
nally been adopted, that then and in that case said windows would 
no longer be such a necessity to the proper an<l successful use of 
the said building as is averred in the bill. He denies that the loca¬ 
tion of said l)uilding was due to the existence of any valid building 
regulations which prevented said Halier from erecting said build¬ 
ing as he had originally intended to build the said flats with regard 
to the probability of the adjoining property, already heavily en¬ 
cumbered, passing into the hands of other parties, but that the said 
Haller being told that there was some building restriction which 
prevented his building as he had originally intended, without in¬ 
vestigating the said fact as to whether or not there did exist any 
such restriction, built said flats in the manner in which they now 
remain. And the respondent further avers that it could not have 
been the intention of the said Haller as alleged in sai<l bill, to have 
erected the said building in the center of lots one and two, for the 
reason that the deed of trust securing to Warner and Wine the 
building loan by means of which said fiats propn'ty was to be 
erected, expressly included in metes and bounds only that portion 
3—1304a 
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of the said lots one and two upon which the flats propert^’^ was sub¬ 
sequently erected and upon which they now remain. He denies 
that an}'^ agreement was ever entered into between the defend¬ 
ant Haller and the holders of the promissory notes secured by 
the deed of trust to McReynolds and Meriwether that, upon pay¬ 
ment of four thousand (§4,000) dollars, the ten foot strip adjoin¬ 
ing the buihling on the south and west should be released 
and become part of the Victoria Flats property; and 

61 he avers that on the fourteenth day of February, 1898, 
shortly after the maturit}" of two of the notes mentioned in 

said deed of trust, the defendant McReynolds for the purpose of pro¬ 
curing the payment of said notes, wrote the said Haller that, if the 
notes then due were paid prior to March 10th, 1898, the ten foot 
strip adjoining the Victoria Flats property on the south and west, 
would be released; but no part of the said sum of four thousand 
(§4,000) dollars was paid, or has been since that time paid by the 
said defendant Haller; and the trust upon said land surrounding 
the Victoria flats remains the same as originally created by said 
deed of trust. Subsequently, and after the time limit contained in 
the letter of Mr. McReynolds had expired, this respondent and said 
Talbott arranged to obtain on the collateral security of two (2) two 
thousand dollar (§2,000) notes secured by the said deed of trust to 
McReynolds and Meriwether, pledged with the First National Bank 
of Gaithersburg, a sum suflicient to pay to said Alice S. Hill, the 
sum of four thousand (§4,000) dollars; but the said notes have not 
been paid, and the said trustees are not bound to make any partial 
release of the trust to them. 

This respondent denies that the motive of the transactions be¬ 
tween sail! Haller and said McRcvnolds was to add the said ten foot 

%/ 

strip to the said flat property, or to impose any easement upon said 
strip in favor of said flats property. 

But avers that this respondent as one of the equitable owners of 
the flats property, realizing tlie danger to said property due to the 
improper construction of the said building as before alleged, 

62 did consult one of the trustees holding legal title to the ad¬ 
joining property for the purpose of obtaining from the trus¬ 
tees a release of so much of said arijoining property as would in the 
opinion of the said respondent be necessary to remedy the said defect 
in the construction of the flats property, but said trustees would not 
release so much of the land as this respoiulent desired, but made a 
counter proposition to release ten feet, which was never accepted 
nor acted upon by this respondent or by the said Haller. 

This respondent denies that the plat referred to in this paragraph 
of the bill, correctly or intelligibly exhibits the location of the prop¬ 
erties therein referred to. 

5. This defendant has no personal knowledge of any of the allega¬ 
tions of this paragra[)h, except those relating to the execution of the 
deed of trust of the defendant Haller to the defendants Grayson and 
Heald, which he admits; and he requires strict proof of such further 
allegations of said paragraph, so far as they may be material. 
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This defendant avers however that at the time the said deed of 
trust to Grayson and ITeald was executed the said flats property was 
already completed and occupied its present position, and that upon 
due inquiry and inspection it would have appeared to the complain¬ 
ants that the said propert}^ owing to its improvident plan of con¬ 
struction was dependent for certain of its liglitand air upon adjoining 
property, the legal title to which was not in the said Haller who had 

executed the deed of trust to them but was in McRevnolds and Meri- 

•/ 

wether as trustees to secure a heavy loan on said adjoining property, 
and that at the time complainants accepted the said deed of trust to 
Grayson and Heald, this defendant was not acquainted with 

63 said Haller, had had no business dealings with him of any 
nature, and had no interest in the equity of the said flats 

property or in the adjoining property, and is informed and believes, 

and therefore avers, that at the time the said complainants accepted 

the said trust to Grayson and Heald, they did so because they had 

no other choice, that the said Haller was practically insolvent, that 

there were two deeds of trust already upon the said flats property, 

one of them being the trust for $10,000 executed to the defendants 

Heald and Rheem, and that the complainants had their choice of 

filing mechanic’s liens against the said flats property or to accept 

the said deed of trust to Grayson and Heald, and it is believed that 

the reason of their choice was based upon the knowledge that owing 

to the improper construction of the flats property as aforesaid, the 

probabilities were against it bringing a price sufficient to cover their 

claims, if sold under proceedings to enforce their mechanic’s liens, 

and that they permitted the said Rheem and Heald to participate 

with them under the said trust to Gravson and Heald in order to 

•/ 

retain the said $10,000 for the fuller completion of the said building 
and the betterment of their security, and not for the alleged benevo¬ 
lent reasons set forth in the bill. 

6. He admits that the said deed of trust to Grayson and Heald 
contains a provision substantially like that set forth in the bill; but 
this defendant is advised and so avers, that by said provision, said 
trustees were entitled only to receive the surplus rents and profits 
derived from said Victoria flats over and above the amount equiva¬ 
lent to the interest on the debt secured by the first deed of trust on 
said property, taxes, insurance, repairs and running expenses 

64 of said building; and that said trustees had no right to 
receive or in anywise control the expenditure of such sum 

which was, and is, the property of the owners of said real estate, to 
wit, this defendant and the defendant H. Maurice Talbott. He 
denies that pursuant to said provision, the firm of B. H. Warner 
and Company were autliorized to collect said rents, and says that 
such authority was given them before the execution of the deed of 
trust to Grayson and Heald. He denies that the agency of Warner 
and Company was terminated in compliance with any request of 
this respondent, and says that the fact is, that this defendant and 
said Talbott, being the owners of said real estate, in the exercise of 
their authority as such, terminated said agency, and the collection 
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of said rents was assumed by this respondent with the concurrence 
of said Talbott, solely by virtue of their ownership as aforesaid. 

7. This respondent denies tlie alleviations contained in this para¬ 
graph of the bill tliat the deed of trust from said Haller to Holt and 
Seebring was executed at this defendant’s instance and direction, 
but on the contrary avers upon information and belief that at the 
date when the said Haller executed the said trust to Holt and See¬ 
bring he was, and for some time had been, absolutely insolvent, 
that there were against him a large number of judgments, and that 
so far from the said deed of trust to Holt and Sebring having been 
made upon the advice or by the direction of the said defendant, 
Wood, on the contrary at the date of the execution of said trust the 
defendant Wood was not acquainted witli the said Haller, or at least 
had had no business transactions with liim, but that said defendant 
has been since informed and therefore avers that the purpose of the 
said trust to I-L)lt and Sebring was to “blanket the thing up’^ so as 
to secure to the sai'l Haller some supposed benefits “ in case 

65 the building was sold and brought more than the first and 
second trusts,” whicli result could never have been obtained 

because the Holt and Sebring trust does not include the flats prop¬ 
erty and its execution was therefore entirely a foolish and unneces¬ 
sary action on tlie part of the said Haller, thus indicating clearly 
that he couhl not have had the benefit of this defendant’s advice 
upon the matter. The defendant further avers that for the reason 
above indicate*! viz, that the said deed of trust did not include any 
part of the Ian<l <lescrihed in the deed of trust to Grayson and Heald, 
the execution thereof in no wise affects any rights of the complain¬ 
ants and is wholly immaterial in this cause. 

This defendant a«lmits the execution by said Haller to the de- 
fendant Duke of the deed of March 31st, 1898, conveyed the east 
one hundred and thirty-four (134) feet, by the width thereof, of lot 
one (1) and the north fifty-five (55) feet by a depth of one hundred 
and thirty-four (134) feet of lot two (2); and says that this defendant 
purchase*! an undivided one-half interest in the property described 
in the said conveyance from the said Haller; and that he paid hiin 
full value for the conveyance of said interest by conveying to Joseph 
S. Haller, at the request of said Nicholas T. Haller, tlie equitable 
interest of this defendant in certain real estate being all of lot G, 
and part of lot F, of square 226, in the city of Washington, District 
of Columbia; and tliis defendant avers that he was an actual boiia 
fide purcliaser from said Haller, and he denies that he had any 
notice, either actual or constructive of any right of the Victoria 
Flats property to an easement over the said ten foot strip; on the 
contrarN", he distinctly understood that no such right existed, and 
for that reason insisted upon the inclusion of the ten foot 

66 strip in the deed to said Duke; that the said Duke at first 
held title to said real estate as trustee for said Haller and this 

defendant, as tenants-in-common in equal shares, and after the pur¬ 
chase of the one-half interest of said Haller by said Talbott, the 
said Duke held said title in trust for this defendant and said Talbott 
in common in equal shares. 
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The defendant further avers that it has never been asserted by 
him or by the defendant, Talbott, that the said Duke was himself a 
bona fide purchaser for value of either the flats property or the so 
called ten foot strip. And this defendant says that said Duke was 
merely tlie trustee as above set forth. The defendant has previ¬ 
ously denied that the property adjacent to the flats property was 
owned by the said Haller as alleged in this paragraph of the bill 
and has explained that it was heavily encumbered, and has hereto¬ 
fore in this answer shown the circumstances under which one of the 
said trustees holding the said adjacent property had agreed to re¬ 
lease some portion of the same, and, as heretofore alleged, that said 
offer was never accepted or any agreement consummated in regard 
thereto. And the defendant here avers that if the said flats prop¬ 
erty as is alleged in tiie bill was constructed in part upon the so- 
called ten foot strip, that this was wholl}^ unknown to this defendant 
until a long time after the said deed of trust to said Grayson and 
Heald had been executed and their rights had become fixed and 
determined by said deed of trust and by other instruments relating 
to said property previously recorded. The defendant further says 
that if said encroachment was unknown to the complainants at the 
time they chose the alternative of accepting as security for their 
debt a trust upon the said flats property, such ignorance on their 
part was due to their failure to take reasonable business 
67 precautions in the premises by causing the land records to 
be examined and by inquir}^ at the surveyor’s office, and the 
defendant further avers that the conveyance by the said Haller to 
the said Duke of the said Victoria Flats property with the said ten 
foot addition thereto, as a single property could not have affected 
the plaintiffs in this cause since tlie said conveyance to the said 
Duke was made after tlieir trust had been executed and recorded, 
and not in pursuance of any agreement with them nor in recogni¬ 
tion of any right to which they were entitled. 

In answer to tlie further allegation of this paragraph in the bill 
contained, referring to “the said known plan to add the said ten 
foot strip to the said building,” the defendant avers that at the time 
of said trust there could have been no plan to add the said ten foot 
strip to the said building because at the time of the execution of the 
said Grayson and Heald trust no word had been spoken to either of 
the trustees of the adjoining property by this defendant nor as he 
believes and therefore alleges by the said Haller. The said trust to 
Grayson and Heald was recorded December 28th, 1897, while the 
offer first made to Haller by one of the said trustees of the adjoin¬ 
ing property was made in February of the following year, and the 
conversation between this defendant and one of the trustees as afore¬ 
said, was subsequent to the date last mentioned. Said circumstances 
could therefore have had no influence in determining these com¬ 
plainants to accept the security given them upon the previous date. 
Defendant further says that he is advised and believes that the 
porches to the south and west of said building did not extend for a 
distance of six feet into the so-called ten foot strip, but are on the 
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contrary but four feet and a fraction. The defendant admits 

68 that said windows were opened and said porches constructed 
prior to tlie trust to the said Grayson and Heald, and there¬ 
fore alleges that the said Grayson and Heald took said trust with 
full knowledge that the said windows overlooked and the said 
porches extended over property hot included in said property, de¬ 
scribed by exact metes and bounds, upon which these defendants 
were secured. 

This defendant is advised and so avers, that none of the matters 
and things set forth in this paragraph of the bill, created an equity 
in favor of the beneficiaries under either the first or second trust to 
any easement over the said adjacent strip of ten feet; or created any 
right to have said strip annexed to the building. This respondent 
says that no claim was ever made by any one to anv such rights in 
respect to the said ten foot strip, until the filing of the bill in this 
cause, when it was for the first time set up in order to afford 
some apparent support for the contentions set forth in said bill. 

This defendant denies that the said Haller ever intended to in¬ 
clude the said ten foot strip as part of said flats property, and he 
says that said Haller intended to, and believed he had, so located the 
said building within the lines of said deeds of trust, as to afford the 
necessary places for light and ventilation, without including any 
other land. 

* 

8. This defendant has already answered the allegations of the 
eighth paragraph of the bill, and reiterates his denial that he caused 
the deed of trust therein set forth to be executed, or that he had any 
part therein. He believes that the said deeds and notes were exe¬ 
cuted wholly without consideration for some purpose known only 

by said Haller; and this respondent's only connection there- 

69 with, has been to insist that the said deed of trust should be 

released. In any event, however, the execution of said deed 

of trust is immaterial in this controversv. 

«/ 

9. It is true, that after the execution of the trust to Gravson 
and Heald this defendant and said Talbott became the owners 
as tenants in common of the real estate therein described. The facts 
concerning the purchase of the one-half undivided interest by this 
defendant from said Haller, have hereinbefore been stated. After¬ 
wards the said Talbott became the purchaser of the one-half undi¬ 
vided interest of said Haller in said real estate and in the remaining 
portions of said lots one (1) and two (2) in said block 45, for which 
said Talbott paid the sum of thirty-one hundred ($3100) dollars in 
notes, which he has since paid. 

This respondent is familiar with the history of the transactions 
between said Talbott and said Haller, and knows that it was dona 
in every respect; and that the said Talbott took title without 
any notice, actual or constructive of any such claim to an easement 
in favor of said flats property over said strip as now claimed by the 
complainants in this cause. 

This defendant denies that he ever attempted to purchase the 
promissory notes secured by the said second deed of trust, at a heavy 



DAVID C. GRAYSON, TRUSTEK, ET AL. 23 

discount, or at any discount wliatever or that he ever made any 
threats tliat those who refused to accept such discount would get 
nothing; or that he ever declared that he would see that they got 
nothing. 

The defendant alleges that the only inquiry that could be tortured 
into an offer to purchase the notes at a discount was an inquiry 

70 made by this defendant of the said Grayson and others 
whether in the event of this defendant’s being able to get a 

loan of $100,000 the}'^ would be willing to make a reduction in the 
amount of their claim in order to bring the total encumbrance upon 
the flat property within the amount of the proposed new' loan. 

This defendant denies that the conveyance by said Haller to him 
of the 13th of July, 1898, was without consideration and says that 
he purchased a one-half undivided interest tiierein from said Haller 
and paid therefore, in cash, the price agreed upon between himself 
and said Haller which was the full value of the interest purchased ; 
and this defendant says that said purchase was in all respects bona 
fide. He also insists that the questions of the purchase and mode of 
conveyance of all of said land are immaterial in this case since such 
purchase was made after the rights of the complainants had been 
determined and fixed in the instrument previously executed under 
which they claim. After this defendant’s purchase, as aforesaid, the 
said Talbott as hereinbefore set forth, became the purchaser of all 
the interest of said Haller in said lots one (1) and two (2) for the 
consideration of thirty-one hundred dollars ($3,100). The title to 
the flats property as described in said deeds of trust is now held by 
the said Duke in trust for this defendant and said Talbott as tenants 
in common in fee ; and the title to the remainder of said lots one (1) 
and two (2) is held by this defendant in trust for said Talbott and 
himself as tenants in common in fee. 

It is true that on the 13th day of March 1899, the de¬ 
fendant Duke conveyed to this respondent, the ten foot strip 
on the west and south sides of the Victoria Flats prop- 

71 erty. This strip bad, as heretofore stated, been included 
in the deed to Duke at the instance alone of this defendant, 

and not because of any original intention on the part of said Haller 
or said incumbrancers, that it should be so included. After the 
equitable title to said real estate described in the deed to Duke had 
vested in this defendant and said Talbott they, in the exercise of 
their right of ownership, directed the conveyance by said Duke to 
this defendant of March 15th, 1899, in order that the two properties 
should be restored to their original dimtnsions; and they are ad¬ 
vised and so aver, that they had complete authority to direct this 
conveyance because the said ten foot strip was in no sense subject to 
any easement in favor of said flats property and w'as subjected to the 
unrestricted disposition of the beneficial owners thereof. 

This defendant says that said conveyance was not directed for the 
purpose of preventing an advantageous sale of the said flats property. 
He has already stated his only connection with the release from Holt 
and Sebring was to insist upon its execution. 
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10. It is true that neither the ten foot strip uor any other part of 
the land included in tlie trust to McRevnolds and Merevveather has 
been released therefrom, for the reason that no part of the debt se¬ 
cured by said deed of trust has been paid; but this defendant denies 
that there ever was any such agreement for the release of the ten 
foot strip as is set up in the bill. When two of the notes became 
due and the holder was threatening sale, the same was prevented by 
this defendant obtaining a loan from the First National Bank of 

Gaithersburg on his note secured by the pledge of the said 

72 two notes with said bank. This arrangement, however, was 
in no sense a substitute for the alleged agreement to release 

the ten foot strip. Tlie only motive therefore being to prevent a sale 
under said trust. 

This defendant denies that the said Talbott is, or represents him¬ 
self to be the holder of the two notes so deposited with the Gaithers¬ 
burg bank. 

The extent of the interest of said Talbott in the Victoria flats and 
adjacent property, and the manner of his acquisition thereof, have 
heretofore been stated. 

11. This respondent denies that he or said Talbott ever formed 
any design to prevent tlie sale of the flats property at a sufficient 
price to pay the second trust creditors, or that they, or either of 
them did or sought to do any act for that purpose. The fact is that 
as hereinbefore stated, this respondent at tirst and afterwards the 
said Talbott became interested both in the flat^j property and that 
adjoining it, by payment of full value; but that neither of them had 
any interest in the sacrifice of the said flats property. 

They are the owners of the said adjoining property free from any 
easement whatever in favor of the flats [iroperty, and realizing that 
a sale of that pro[)erty was highly probably have taken such steps 
as they were advised were necessary to protect their rights in said 
adjacent property. 

It is true that this defendant and said Talbott do deny that said 
flats property is entitled to any easement for light and air or any 
other easement over said stri|); and this defendant is advised and 
avers that no such ease neiit or right in favor of said flats property 
exists; it is also true that the said building does encroach 

73 upon the adjacent property to the extent hereinbefore set 
forth. 

It is true that, by every available means, this defendant and said 
Talbott has given notice that they deny the existence of any ease¬ 
ment in favor of said flats property over said strip ; but this action 
on their part has been taken in defence of their property against an 
unauthorized claim of such easement, and not from any other reason. 

He denies that when the advertisement of sale was inserted by 
Warner and Wine, trustees, he had in his hands sufficient rents 
to pay the overdue interest; and he denies that any such offer as is 
set forth in this paragraph was made by said Grayson; and he 
denies that he and said Talbott made the statements to said Gray¬ 
son, which are set forth in said paragraph, although it is true that 
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they insisted in conversation with the said Grayson as they now in¬ 
sist, that no easement exists in favor of said flats property over said 
strip. 

12. This respondent admits the institution of the suit referred to 
in this paragraph of the bill, and says that in the light of the ex¬ 
traordinary contentions set up in this bill the wisdom of his thus 
manifesting upon the record, his right and claims in the premises 
is fully vindicated. 

This defendant denies the existence of any bad faith on the part 
of this defendant or said Talbott; or that the purpose of the institu¬ 
tion of said suit was any other than that hereinbefore set forth. 

The reason wh}^ the said suit was filed against Bernard A. Duke 
was for the obvious reason that Bernard A. Duke held the legal title 
and was the only person that could be sued. 

74 13. This defendant is advised that most of the allegations 

of this paragraph are addressed to the defendants represent¬ 
ing said trust to Warner and Wine; but he denies that the claims 
of this defendant and said Talbott are set up for the purpose of de¬ 
preciating the value of the property described in said trust, and says 
that such claims are made solely in the assertion of the lawful rights 
of the owners of said adjacent strip. 

This defendant denies that the parties claiming under said first 
and second trusts have any equitable right to have the said strip 
decreed to be part of the said propert}^ included in said trusts; and 
he is advised and avers that this court is without authority to take 
the property of this defendant and said Talbott from them and be¬ 
stow it upon the beneficiaries under said trusts. 

14. This defendant is advised that he is not required to answer 
this paragraph of the bill. 

Further answering, this defendant says that the complainants 
have not in and by their bill made or stated any such case as enti¬ 
tles them to the relief sought by them in their bill, or to any other 
relief against this defendant and he claims the same benefit of this 
obiection as if raised by’demurrer. 

FRANK I. WOOD. 

JNO. RIDOUT, For Deft 


District of Columbia, ss : 

I do solemnly swear that I have read the amended answer by me 
subscribed, and know the contents thereof and that the facts tl)erein 
stated upon my personal knowledge are true, and those stated 
75 upon information and belief I believe to be true. 

FRANK I. WOOD. 


Subscribed and sworn to before me 

1900. 

[notarial seal.] 

4—1304a 


this 5th day of September, 

GEO. E. TERRY, 

Notary Public^ D. C, 
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76 Amended Anmen* of H, M. Talbott. 

Filed Sep. 21,1901. 

In the Supreme Court of the District of Columbia. 

David C. Grayson, Trustee, et al. | 

vs. V In Equity. No. 20773. 

Frank I. Wood et al. j 

The defendant, H. Maurice Talbott, for amended answer, by leave 
of court filed to tlie bill in,this cause and the petiiion of Fred Drew 
says: 

1. Pie admits the allegations of paragraph 1 of said bill. 

2. He admits the allegations of paragraph 2 of said bill, except 
that in relation to two promissory notes which it is alleged this de¬ 
fendant claims to own, which allegation he denies. 

3. 4, 5 and 6. This defendant for answer to these paragraphs of 
the bill, says he adopts the answer of his codefendants, Frank I. 
Wood, and makes the answer of said defendant to said paragraphs 
part of this answer. 

7. This respondent has no personal knowledge concerning the 
allegations of the seventh paragraph of the bill, concerning the deed 
of trust from Haller to Holt and Behring; and so far as the same 
may be material, requires strict proof thereof, although he is advised 
and avers that said allegations, if true, are immaterial in this cause. 
P^or answer to the remainder of said paragraph, this respondent 
adopts tlie answer thereof, of said Wood, and makes such answer 
part hereof. 

8. This respondent has already answered the allegations of 

77 the eightli paragraph of the bill in answering the seventh 
paragraph but admits that said transactions ma<le by Haller 

in giving the trust to Holt and Seabring may have been Hctitious 
and avers that Haller said to him that said trust for $34,000 was 
merely a blind to enable Haller to throw off his creditors ; that it 
did not mean anything and was merely put on to prevent suits, but 
respondent avers that before he paid over to Haller the considera¬ 
tion for the remaining one half interest in Haller’s equity to the 
flats property and the adjoining pro{)erty described in the trust to 
MacKey Holds and Merri weather the respondent was satisfied that 
the notes secured by the said trust to Holt and Seabring were either 
destroyed or in Wood’s hands in whom this respondent then and 
now has confidence and said deed of trust was subsequently released. 

9. Answering the ninth paragraph of the bill, this defendant says 
that after the acquisition by said Wood of title to one-half undivided 
interest in said lots one (1) and two (2) this defendant purchased 
from said Haller, his undivided one-half interest in said lots, which 
purchase was made for full value, to wit, the sum of $1000 in cash, 
and twenty one hundred ($2100) dollars, in promissory notes of 
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this defendant, given to said Haller all of which except one has 
since been paid. The said purchase was a bova fide one in ever^^ 
respect; and this defendant took title without any notice, actual or 
constructive, of any such claim to an easement in favor of said flats 
property over said strip as is now claimed by the complainants in 
this cause. This defendant denies the allegations of said paragraph 
concerning the attempted purchase of the notes secured by 
the second deed of trust, but avers that the circumstances and 
conversations distorted by the complainants for the purpose of 

78 lending equitable color to their bill arose as follows: Wood 
and this respondent found themselves the owners of two dis¬ 
tinct properties, one the flats property consisting of the Victoria Flats 
building and the ground upon which it stood and the other the re¬ 
maining parts of lots one and two included in the trust to McReynolds 
and Meriwether. The first of these two properties and the one al¬ 
ways thought by this respondent to be the really valuable one and 
the chief consideration for his purchase was encumbered by two 
deeds of trust, one for $75,000 to Warner and Wine bearing six per 
cent, interest per annum and one for $41,000 to Gra\"son and Heald 
bearing six per cent, interest per annum, the entire interest charges 
upon the flats property amounting therefore to $6,960.00 per annum. 
The defendant Wood, after running the Victoria flats very success¬ 
fully for a period, having nearly all the apartments let at the high¬ 
est rental they could demand, demonstrated fully to the satisfaction 
of this respondent as well as to his own, that the ruinous interest 
charges made the further operation of the flats a wholly uiiprotita- 
ble undertaking and tliat unless some plan of reorganization could 
be thought out and effected the money invested by Wood and this 
respondent, amounting to many thousands of dollars in cash, must 
be regarded at least so far as the flats property was concerned, as 
hopelessly gone. In this crisis Haller suggested that we could re¬ 
fund the mortgage debt upon the flats property and get our money out 
by borrowing $100,000 at 4 or 4J per cent., paying off the notes secured 
by the Warner and Wine trust and have $23,000 (the $100,000 loan 
less two per cent, commission, less the amount of the Warner and 
Wine trust) to apply upon the trust held by the complainants in 

this cause. Haller further represented that the holders of 

79 the second trust notes, the notes secured by the Gra^^son and 
Heald trust were feeling shakey as to their security and would 

he thought accept the $23,000 in full settlement and that many ot 
them would take 50% for their claims. Wood and this respondent, 
knowing Haller’s insolvency and that a deficiency judgment against 
him obtained on his notes would be worthless were prepared to ac¬ 
cept his statement of the complainants’anxiety to make a cash real¬ 
ization upon their claims even at the sacrifice of a material reduction 
of the amount. This respondent and Wood were agreed however, 
that if they could obtain the $100,000 loan, if the $75,000 trust 
could be paid off, they would apply the balance of the loan to a cash 
payment upon the notes held by the complainants and for the 
balance or difference between the cash payment and the amount of 
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their claims would execute a second deed of trust to them upon the 
security of the flats property, the security before held by them, pro¬ 
vided two things: First, that they would give up the exorbitant 
interest named in this trust and accept a lower rate and second, 
would reduce their claims ten or fifteen per cent, in order that the 
difference between the earning capacity of the property and the fixed 
charges in interest might leave a margin sufficient to pay this re¬ 
spondent and Wood a reasonable return upon their investment. That 
such was the real purpose of these defendants will appear from the 
facts hereinbefore set forth and from the perfectly apparent fact that 
had their purpose in purcliasing Haller’s equity in the flats property 
been the nefarious one alleged in the bill, viz., in order to buy up the 
notes of the complainants for a song under threat of having the flats 
property sold at a sacrifice fa scheme not altogether clear in results or 
reflecting credit for much ingenuity on the part of this 

80 respondent and Wood) then in that case the alleged ends 
might have been accom{)lished far more cheaply and more 

effectively by the purchase from Haller by these respondents of 
Haller’s equity in the adjoining property. As a matter of fact the 
amount paid by these respondents to Haller is more than equal to 
the value not only of Haller’s equity in the adjoining property but 
is equal to the full value of the remaining portions of lots one and 
two included in the trust to MacReynolds and Merriweather, i. e. 
to the value of the equity plus the amount of the heavy encum¬ 
brances upon it. The very fair method of refunding the mortgage 
debt of the flats property above set forth was, as will be shown by 
the facts below set forth, blocked entirely by the complainant Gray¬ 
son whose anxiety to realize immediately a substantial portion of 
his investment has ended by resulting in great loss to himself and 
fellow complainants as well as to these respondents. In pursuance 
of the plan above set forth this respondent immediately called upon 
Brainard H. Warner one of the trustees under the first deed of trust. 
Mr. Warner was out but this respondent saw Mr. Wine, Mr. War¬ 
ner’s partner in business, and co-trustee, who assured him that in 
his opinion, there would be no difficulty in having the Warner 
and Wine loan taken up since they controlled a great many of the 
notes secured by that trust and those that they could control 
they would allow to be paid, but that Mr. Willard held one or 
two of those notes and that he, Wine, was afraid he might 
have some difficulty with him and that he might have to be 
given a commission. At all events he told this respondent to go 
ahead and that his best efforts would be used and he had no doubt 
with success, to enable these respondents to take this loan 

81 up. We had previously applied to Mr. Lampton of Early & 
Lampton for a loan of $100,000, all that the property would 

stand, and he assured this respondent that he represented a large 
financial institution in Baltimore and that there would be no diffi¬ 
culty in making the loan at 4 or 4^ per cent, so that the saving of 
interest on the larger sum would then have enabled us to carry the 
loans easily and greatly diminish the drain out of the earnings of 
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the fiats. It then became necessary to see the holder of the notes 
secured by the second deed of trust who, we had been repeatedly 
assured bv Mr. Haller, would scale their claims so as to enable us to 
pay and discharge all of their claims in the manner agreed upon by 
Wood and these res|)ondents. Mr. Wood and this respondent met at 
Mr. Haller’s by agreement to confer with him and then to see as 
man}^ of the creditors who lived in Washington as we could see that 
day and ascertain whether arrangements could not be made looking 
to the scale of their claims, the payment of the cash difference be¬ 
tween the amount of the first mortgage and the $100,000, and to se¬ 
cure them for the difference by a second mortgage on the property 
at a lower rate of interest. While we were talking with Mr. Haller, 
Mr. Grayson came in and Mr. Haller introduced him to both of us 
and at the same time told him what we wished to do. This 
respondent immediately opened up conversation with Mr. Grayson 
by telling him that we had practically arranged a loan of 
$100,000 on the property which would net us about $98,000 out 
of which the $75,000 first trust was to be paid, and the bal¬ 
ance, $23,000, was to be appropriated as far as it would go to 
the pa^nnent of the second trust creditors, and we then asked 
him how much he would be willing to scale his claim stating 
that we were just about to start to see him thinking 
82 that if the larger creditors would not be willing to make some 
concessions the arrangement above referred to could not go 
through. This respondent was met by Mr. Grayson with the propo¬ 
sition that if this respondent could not give him a check for $5,500 
he could not turn the notes over to us. This was after the explana¬ 
tion which this respondent had given him as to the loan, all of 
which he affected to misunderstand. This respondent again ex¬ 
plained to him what we were tr 3 dng to do, told him that we had no 
$5,500 to give him, and that if we were met in the same manner b}'^ 
the other holders of the second trust notes the arrangement could 
not possibly go through. After some little other talk he then said 
that if this respondent would give him a check for $5000 that I 
could take the notes, and this respondent again explained to him 
that I could not give him a check for $5000 ; that the whole trans¬ 
action depended upon our ability to get the $100,000 loan through. 
He left with the statement that when we got ready to give him 
$5,000 to come and see him and this respondent asked him if he 
would put that in writing and he said no. Upon Mr. Haller’s as¬ 
surance that Mr. Grayson, notwithstanding his affected misinterpre¬ 
tation of our advances, would stand by his tentative offer of $5,000, 
at Haller’s suggestion we then went to see a Mr. Muddiman who 
met us pleasantly and agreed to knock ofiP ten per cent, of 
his claim. After some little talk he further agreed that if it 
became necessarv he would do better than that. Mr. Wood and 
this respondent then went down 9th street below P to see an 
electrical light man, but he was not in. We then, at Mr. Wood’s 
suggestion, went up on 14th street to see two of the holders 
of these notes but neither one of them was in and we saw 


i 
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neither. We then came back to the 9th Street man 
83 and he was not in and we gave it up for the day. Shortly 
after that we were informed by Mr. Lainpton that he could 
not arrange the loan. We then abandoned the idea of refunding 
the mortgage debt of the flats property, ceased farther negotiations 
and since tliat time we have not seen any of tlie holders of the sec¬ 
ond trust notes nor had any communication with them directly or 
indirectly, nor has anybody for this respondent, or, on information 
and belief. Wood, nor has any offer been made by this respondent or 
b}^ Mr. Wood with oar knowledge or concurrence, for any of this 
paper. It is true a gentleman by the name of Henderson who 
called at Mr. Wood’s liouse on one occasion wlien this respondent 
happened to be there and introduced himself as one of the holders 
of these notes, wanted to know if we wanted to buy it or could do 
anything with it. We had a talk with him and explained the situ¬ 
ation to iiim and told him that we did not want the notes at any 
{irice and he left a.ssuring us that if we ever wanted his notes we 
could buy them at 50 cents on the dollar. 

•m 

10. For answer to this paragraph th.is respondent adopts the an¬ 
swer of said Wood ainl makes tliesaine part hereof, and further says 
that he denies that he is, or claims to be, the holder of the two notes 
deposited with the Gaithersburg bank. 

11. This respondent denies that he or said Wood have formed 
any designs to prevent the sale of the flats property at a sufficient 
price to pay the second trust creditors, or that they or either of them 
did or sought to do any act for that purpose. The fact is, this respond¬ 
ent acquired his interest both in tlie flats property and that adjoining 
it by payment of full value; and lie denies that he has any 

interest in the sacrifice of the flats property. The con- 
vS4 versation with Mr. Grayson at tlie flats property referred 
to by him in this paragraph of the bill while partly true, 
arose in this way : This respondent went to the flats to see Mr. 
Wood who then had charge of it and found Mr. Grayson there and 
just about to leave. Mr. Wood appealed to this respondent as to 
whether nov not he had done right in refusing to turn over to Mr. 
Gravson the amounts of rnonev in his hands that had accrued from 
the rents and before answering this respondent asked Mr. Grayson 
what in the event of Mr. Wood’s turning this money over to him 
and the refusal of B. H. Warner to take it would he do with it and 
he declined to answer; would not inform us what he would do with 
it under those circumstances, but did inform us as is stated there, 
that he and the creditors would make up and pay that interest pro¬ 
vided it would be accepterl, to which this respondent said: ‘‘ Mr. 
Grayson default has been made in the payment of the interest which 
makes all of the notes secured under the Warner & Wine deed of 
(rust due. Mr. Warner may or may not accept this interest. If he 
does not I want to know what you are going to do with this money” 
and he declined to answer; said he would not tell us and I said to 
him then “ You cannot get the money because it is just as safe in 
our hands as in yours.” We then entered into general conversa- 
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tion ill the course of which this respondent said to him as he seemed 
to be very sore about the matter, that it was a very unfortunate 
transaction for all hands, that he as well as quite a number of others 
had their labor and material and money in there but that they 
were in no worse condition than we were; that we had as much if 
not more than he had in it and that we were just as anxious 
and had just-as much right to get our money out of it as he 
had to get his, to which he acceded and the conversation 

85 proceeded along these lines. This respondent informed him 
that Mr. Wood had thoroughly demonstrated to his satisfaction 

and mine that under the present conditions with the mortgages 
drawing 6% the probabilities all were that some of us would lose 
money and he had no right to expect us to lose our money for his 
benefit. That we were under no legal or moral obligations to pay 
him one cent, that we were not the owners of the property when he 
took his risk and that he ought to have known what he was doing 
when he took it; that as far as we were concerned we were perfectly 
satisfied that our money so far as the flats property was concerned 
was gone; that in our opinion the flats would not bring the amount 
of money secured by the trusts on it and that therefore we did not 
intend to have anything more to do with the flats and that the only 
chance we had for our money was in the ground surrounding the 
building. Mr. Grayson asked some questions which clearly to my 
mind indicated that he thought we had vey little, if any, money in 
the transaction, and this respondent informed liim that we had, 
both Mr. Wood and myself, considerable money tliere, more than 
this respondent cared to have in that condition or tied up in that 
shape, but that we hoped to be able to get out of the ground adjacent 
the amount we had there. This belief was based upon a statement 
made by B. H. Warner and other real estate men as to the value of 
the ground and the amount of liens at that time on it. He then 
asked what we would take for the ground surrounding tlie building 
to which this respondent answered, ‘‘ I do not know as I have never 
had a conference with Mr. Wood as to how mucli we would be 
willing to take, nor had I made any calculations as to just how much 
I had in it, or he, Wood, had in it, but from what I knew in a 
general way from Wood’s statements and what it had cost me 

86 I did not know wdiat we would lake, but I thought it would 
be high priced ground,” or words to that effect. If the words 

contained in quotation marks in the 11th paragraph of the bill 
that I “did not know but it would be high enough” were spoken by 
me they were s[)oken in a half jocular spirit and I intended to 
signify thereby that the land would have to bring a price high 
enough to let me and Mr. Wood out. 

12 and 13. This defendant for answer to tliese paragraphs, adopts 
the answer of the said defendant Wood, and makes the same part 
hereof; and he denies that the parties claiming under said first and 
second trusts, have any equitable right to have said strip included 
in said trusts, and he is advised and so avers and insists that this 
court is without authority to take the property of this defendant and 
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the said defendant Wood from them and bestow it upon the bene¬ 
ficiaries under said trusts. 

14. Tiiis defendant is advised that he is not required to answer 
this paragraph of the bill. 

Farther answering, this defendant says that the said complainants 
have not in and by their said bill made or stated any such case as 
entitled them to the relief sought or to any other relief against this 
defendant. And he claims the same benefit of this objection as if 
raise<l bv demurrer. And this defendant having fully answered, 
prays to be hence dismissed with his costs. 

" “ H. MAURICE TALBOTT. 

JOHN RIDOQT, 

EUGENE (h\RUSI & SONS, 

Atfys for Rewondmt. 

87 District op ( ^lumbia, To loit: 

I have read the foregoing amended answer by me subscribed and 
know the contents thereof and the matters and things therein stated 
as of my personal knowledge are true and those stated upon infor¬ 
mation and belief I believe to be true. 

H. MAURICE TALBOTT. 

Subscribed and sworn to before me this 17th day of October, 1900. 

EUGENE D. CARUSI, 

[seal.] Notary Public^ D. C. 

Depositions on Behalf of Complainants. 

Filed Apr. 14,1902. 

^ ^ 

88 Washington, D. C., Sept. 23,1901. 

Met, pursuant to notice, at one thirty o’clock p. m., No. 410 Fifth 
street northwest. Present, Messrs. J. J. Darlington and Jesse E. Pot- 
bury, for complainants and intervenor, Fred Drew, and Messrs. John 
Ridout and Charles F. Carusi, of Eugene Carusi & Sons, for 

89 defendants H, Maurice Talbott, Frank I. Wood and The First 
National Bank of Gaithersburg; whereupon, Mr. David C. 

Grayson, Mr. William J. McClure, and Mr. George H. Zellers, com¬ 
plainants, having been first named, duly affirmed, and the second 
and third mentioned, duly sworn, testified on behalf of the com¬ 
plainants as is hereinafter respectively set forth. 

(Stipulation.—It is stipulated between counsel that the deed from 
Alice S. Hill to Nicholas T. Haller, conveying lots one and two, 
in block forty-five (45), on January 13, 1897, set forth in paragraph 
3 of the bill; the deed of trust from Nicholas T. Haller to Brainard 
H. Warner and Louis D. Wine, trustees, January 22, 1897, set forth 
in the said 3ril paragraph of the bill; the deed of trust from the said 
Haller to Frederick W. McReynolds and James H. Meriwether upon 
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the portions of lots one and two, in W. C. Hill’s subdivision of the 
Middle Grounds of the Columbia university, now called University 
Park, not included in the deed to Warner & Wine, to secure the six 
promissory notes of the defendant Haller further set forth in said 3rd 
paragraph of the bill; the deed of trust from said Haller on Decem¬ 
ber 20, 1897, to David C. Grayson and John C. Heald,as set forth in 
the 5th paragraph of the bill; the deed of trust from Nicliolas T. 
Haller to Alexander H. Holt and Frank A. Sebring and the deed 
from said Haller to Bernard A. Duke as set forth in the 7th para¬ 
graph of the bill; the deed from the said Haller to the said Wood 
dated the 31st day of July, 1898, and the deed from the defendant 
Duke to the defendant Wood, dated the 13th day of March, 
1899, referred to in the 9th paragraph of the bill are substan¬ 
tially to the effect as set fohli* in said bill, with the right 

90 to any of the parties to file copies of any of said deeds at any 
time "during the taking of this testimony or to refer to the 

record thereof at any hearing of the case; subject, however, to all 
legal objections as to the competency and relevancy of the said sev¬ 
eral deeds; objection being offered on behalf of the defendants H. 
Maurice Talbott, Frank 1. Wood and The First National Bank of 
Gaithersburg to the introduction of any of the said deeds of a date 
subsequent to December 20, 1897, the date of the deed of trust from 
the said Haller to the said Grayson & Heald, as irrelevant in this 
cause. 

It is further stipulated, subject to confirmation that Exhibit A, 
filed with the bill is a copy of the advertisement of sale made by the 
defendants Warner & Wine under the deed of trust to said de¬ 
fendants; to which the same objection is offered. 

(Counsel for complainants offer in evidence the copy of the deed 
of trust of December 20, 1897, from Nicholas T. Haller to the com¬ 
plainants Grayson & Heald, referred to in paragraph^^of the bill, 
marked “Exhibit No. 1;” to which, objection is oflfere^^^oii-Tl^ 
ground that it is irrelevant. 

(Mr. Darlington also offers in evidence “ Exhibit B,” filed with 
the original bill, being a plat of the ground in controversy, the por¬ 
tion thereof colored blue representing the property covered by the 
deeds of trust to Warner & Wine and to Grayson & Heald, the re¬ 
mainder of the ground representing the ground covered by 

91 the deed of trust to McReynolds & Meriwether, the portion 
in red representing the ten-foot strip adjacent to the Victoria 

Flats property referred to in the bill. 

Objection is taken to the plat in so far as the segregating the ten- 
foot is intended to show the existence of said strip independently of 
the ground conveyed by the trust to McReynolds & Meriwether, or 
as intending to prove the contentions set up in the bill as to the 
separate existence of any such strip of ten feet. 

(Mr. Darlington also offers in evidence “ Exhibit C,” filed with 
the original bill, being a copy of the bill of complaint in the case of 
Frank I. Wood against Bernard A. Duke, equity No. 20,759, referred 
to in paragraph 12 of the bill; which is objected to on the ground 
of irrelevancy. 

5—1304a 
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Mr. David C. Grayson. 

Direct examination. 

By Mr. Darijngton : 

Q. Mr. Grayson, please state your full name? A. David C. 
Grayson. 

Q. You are one of the complainants in this cause? A. Yes, sir. 

Q. Are you the David 0. Grayson who is referred to as one of the 
trustees in the deed of trust of December 20, 1897, from Nicholas T. 
Haller to David C. Gravson and John C. Heald ? A. Yes, sir. 

Q. What was your connection originally with the Victoria 

92 Flats property ? A. In the first place my firm furnished all 
the lumber for the building. 

Q. Were you paid? A. No, sir; not all of it. 

Q. How much was unpaid, and still due? A. I don^t know 
exactl}^ without figuring. 

Q. In what form is that indebtedness at present? A. In promis¬ 
sory notes secured by a second deed of trust. 

(Question and answer objected to, as irrelevant.) 

Q. How many notes? A. Four. 

Q. What is the deed of trust securing these four notes? A. A 
deed of trust to Gravson & Heald, of December 20, 1897. 

Q. Have you those notes with you? A. Yes, sir. (The witness 
produces four promissory notes, all bearing date December 20,1897, 
each for §1449.91, payable respectively one, two, three and four 
years from date, with interest at the rate of six per centum per 
annum, payable semi-annually, to the order of William J. McClure, 
and by the said William J. McClure endorsed without recourse.) 

Q. Why vvere these notes made payable to the order of William 
J. McClure? A. I don’t know that I can answer that, I think Mr. 
Heald made that suggestion, to my recollection. 

Q. I observe in the deed of trust all the notes are made payable 
to William J. McClure: Was he one of the creditors? A. Yes, 
sir. 

93 Q. Do you know what he did with the notes? A. The 
notes were signed, I think, in Mr. Heald’s office, if I recol¬ 
lect, and I think Mr. Heald distributed the notes. 

Q. To whom ? A. Among the creditors. I think Mr. McClure 
made his endorsement there. 

Q. An endorsement like the one upon your note which is here 
produced, without recourse? A. Yes, sir. 

Q. I observe in the deed of trust securing these notes there is also 
provision made for securing §10,350.00 in promissory notes to the 
order of Charles L. Frailey. Can you explain that part of the trans¬ 
action ? A. There was a deed of trust to that amount on the flats, 
put on subsequent to our furnishing the material. We, of course, 
had the right of lien prior to that, but when we came to settle this 
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matter—we held a meeting of all the creditors we thought advis¬ 
able—and invited Mr. Heald to that meeting. 

Q. Who was he ? A. I suppose he held the second trust. We at 
least were told that. He came to that meeting and it was arranged 
we would all go in and take a second trust upon the property, we 
waiving our right of lien to that extent. 

Q. What, if you know, did the claim Heald represented stand for? 
A. I understood, money Mr. Heald had loaned, to Haller on this 
building. 

Q. At the time of taking this second trust what knowledge, if any, 
had you that the Victoria Flats building was not fully comprised 
within the ground specified in that deed? A. None what- 
94 ever. I never had any suspicion or any intimation other¬ 


wise. 

Q. What was your understanding and belief at that time? 
A. I was led to believe, and thought so—that the entire ground be¬ 
longed to Mr. Haller; and I did not know anything about the di¬ 
mensions of the building at all. 

Q. What belief, knowledge, suspicion or intimation had you at 
that time that any part of that building rested upon, or extended 
over upon, ground not covered by your deed of trust ? A. None 
a t al 1. 


(Mr. Carusi: So far as that question calls for the belief or im¬ 
pressions of the witness it is objected to, as incompetent.) 

Q. I observe in this deed of trust to Heald and yourself a trust 
to the trustees named therein to collect the rents and profits of the 
building over and above the amount necessary to pay interest on 
the debt secured by different trusts on the property, taxes,insurance 
and the repairs and running expenses and to apply the said net 
rents and profits on the notes secured by the second trust: What 
was done pursuant to that provision towards collecting the rents? 
A. B. H. Warner & Co. was collecting them for Mr. Haller. 

Q. After this deed of trust to Mr. Heald and yourself, containing 
this power to collect the rents, was made, wliat arrangement between 
yourselves and Mr. Warner was made? A. It was made by general 
consent of the creditors present at that meeting to leave the prop¬ 
erty in the hands of B. H. Warner & Co. 

Q. Were you present ? A. Yes. 

95 Q. What did B. H. Warner & Co. do with the rents under 
that agreement? A. They collected the rents and turned 
them all above that expended for repairs and charges, over to me 
and Mr. Heald, the trustees under this trust. 

(Mr. Carusi : The same objection.) 

Q. How far, if you know, did the rents so turned over to Mr. 
Heald and yourself prove sufficient to pay interest on the second 
trust notes? 

(Objected to, as calling for hearsay testimony.) 
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A. I think there were two installments of interest paid, so far as I 
remember. 

Q. That is to say, the net rents, after paying the interest on the 
first encumbrance, the taxes and other charges, were sufficient to 
pay the first two semi-annual installments on the second trust notes: 
Is "that what 3 mu state ? 

(Objected to, as leading.) 

A. Yes, sir. 

Q. Under what circumstances, if you know, was the property 
taken out of the hands of B. H. Warner & Co.? A. Well, the un¬ 
derstanding I had was that Wood would reduce expenses by not 
having any commission to pa^". 

Q. From whom did you get that understanding? A. I think 
Mr. Heald and I both had that understanding. 

Q. With whom? A. Mr. Heald. 

(Objected to, as hearsay.) 

Q. Did Mr. Wood have anything to say to you on that 

96 subject? A. I don’t know that he did personally. 

Q. When did you first learn that the Victoria flats was de¬ 
pendent for light on the south and west sides, u[)on the adjacent 
property, and that its porches, cement walks and areaways extended 
over the adjacent property and beyond the metes and bounds con¬ 
tained in the trust to you and Heald? A. I could not tell exactly 
when it was. The 011 I 3 " incident connected with it was I remember, 
when some interest became due on the first trust. Mr. McRe 3 molds 
had threatened to sell or had advertised ; I don’t remember whether 
he had advertised, but he threatened to sell. 

Q. From whom did 3 "ou learn that? A. 1 think 1 learned that 
from Mr. Heald, because I know he told me. 

(Objection to what Mr. Heald told witness.) 

Q. Did 3 mu ever have any' talk with Wood or Talbott upon the 
subject of the ground around the flats? A. Yes. 

Q. When? A. The first time I ever talked with him about the 
ground around the flats was in the Patent Office, in August, 1899, 
after I had seen the flats advertised to sell. 

Q. By whom ? A. Tiie trustees under the first trust. 

Q. What trustees? A. I don’t remember who held the first trust. 
They had advertised the proi)erty for sale. 

Q. You must remember there are two first trusts, one on the Vic¬ 
toria flats and one to McRevmolds? A. I am speaking of the first 
trust on the flats. 

Q. Do vou refer to the advertisement mentioned in the bill 

97 in Exhibit A? A. Yes, sir. 

Q. When 3 mu became aware of that what did you do? 
A. I went to see Mr. Wood in his office and asked him why it was 
the propert 3 " was advertised for sale. 
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Q. Tell us what occurred between you ? A. He said he did not 
have the money to pay the interest. 

Q. What was said between you and him about the ten foot strip? 
A. I asked him then if he had been to Warner and offered to pay 
the money, or asked for indulgence, if they would wait until the 
money could be gotten to pay, and he said he had not. I told him 
I thought that was a step he should take before allowing the prop¬ 
erty to be advertised. 

(Objected to, as not responsive, being the mere opinion of the wit¬ 
ness.) 

Ans. con. Then he asked me if I knew that the ground surround¬ 
ing the flats came up to the ground around the flats ; and he said 
to me they intended to make their money out of the ground; that 
was his assertion. I asked him then if he was aware that the 
ground belonged to Mr. Haller at the time this deed was put on ; he 
said that made no difference to him. 

(Objected to in so far as it relates to statements made by Wood 
concerning the surrounding ground.) 

Q. Was this at the Patent Office interview? A. Yes sir. 

Q. When did 3 mu next have any conversation with either Wood 
or Talbott upon this subject? 

(Mr. E.IDOUT : All questions seeking to elicit conversations regard¬ 
ing the record of the Grayson & Heald trust are objected to as 
irrelevant.) 

98 A. The next time I had a conversation with him was later 

on in the same month of August, when I went to his house 
on Massachusetts avenue. 

Q. Tell us what took place. A. I went there to offer to advance 
money enough to pay the interest on the first trust. 

Q. What took place between you? A. He refused to receive it, 
and he told me before I left, he would see Talbott and let me know. 
So, I suppose it was, perhaps, four or five days after that we made 
arrangements to meet. 

(Stipulation.—It is stipulated that the recital of the deed of trust to 
Grayson & Heald shall be taken as pvinia facie evidence of the in¬ 
debtedness represented by the promissory notes secured by it.) 

Q. Annexed to the answer of the defendant Wood to the rule to 
show cause, filed in this case, on September 11, 1899, I find two let¬ 
ters purporting to be signed by you, one dated August 22d, 1899, 
and the other, August 25, 1899: state whetlier they are letters which 
you wrote to Mr. Wood ? A. Yes, sir. The first one I delivered to 
Mr. Wood in person at bis house. 

Q, That fixes the date of your interview? A. Yes, sir. And the 
next one was delivered to Mr. Wood and Talbott both, at the Vic¬ 
toria flats. 

Q. That then fixes the date of the second interview ? A. I think 
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SO. I think it was the same day, or if not it was very near that 
time. 

Q. Please state what took place between you at this interview at 
the flats? 

(Objected to on the same ground, irrelevance.) 

99 A. This is all relating to ground around the flats? 

Q. Tell everything that took place at the flats interview? 
A. I gave them this letter of August 2$th, a demand I made upon 
them for the money to pay the interest on the first mortgage, and 
they intimated as much as that they were not willing to turn it 
over to me, they <li<l not know that Warner would take the money. 
I offered to them if they would go with me and pay their part I 
would pay the balance. They did not agree to that. Then Mr. 
Talhott said that Mr. Wood was tired of managing the property in 
the interest of the second trust holders, and Mr. Wood spoke up and 
said they intended to make their money out of the ground, and I 
think Mr. Talbott reiterated that fact. Then Tasked them the ques¬ 
tion what they would want for the ground, or its value. 1 don^t 
know the words exactly of the answer but Mr. Talbott said he did 
not know, but it woubl be high enough. 

(The testimony of witness relating to statements made b}'' Talbott 
and Wood as to intentions concerning the flats, objected to as irrele¬ 
vant.) 

Q. What was said about the ten-foot strip being the key to the 
situation there ? 

(Objected to, as grossly leading.) 

A. That was mentioned. 

Q. By whom? A. By both of them. They said—I don’t know 
about the ten feet being the key ; but the ground, they said, if any¬ 
body bought the property they could shut it up, could close the 
windows up on the south and west sides if anybody bought it. 

Q. Did you have any previous interviews with Mr. Talbott 

100 about this matter? A. Yes, sir, I had about the property, 
but not about the ground. The first time I ever met Mr. 

Talbott or Woo<l was at Mr. Haller’s office. I understood they 
wanted to see me and I went there on business; and in conversation 
there they told me they were tiying to make arrangements to borrow 
money to payoff this first trust and tlie second trust on the property, 
and asked mu what discount I would be willing to knock off. I 
said : “ Gentlemen, are you prepared to back up any offer with the 
cash, for i will not give you any option to speculate upon.” 

(Mr. Garusi : We object to this question and answer, as irrelevant, 
the interview taking place after the 20th of December, 1897, the date 
that is stated in the answer.) 

Q. Have you any means of fixing the date of this conversation 
with Talbott? A. No, sir, I have not. I think, though, it was in 
the early part of the summer of 1899,1 think. 
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Q. Was it before or after the interview that was had at the Patent 
Office ? A. Before that. 

Q. Are you a property holder? A. Yes, sir. 

Q. Are you familiar with real estate and its value in Washington 
here? A. Well I don’t claim to be an expert in real estate. 

Q. Have you bought and sold real estate? A. Yes, sir. 

Q. For how many years? A. About twenty, I suppose, or twenty- 
five. 

101 Q. From your knowledge of real estate in this jurisdiction, 
and your experience with it what can you tell us as to the 
possible sale of the Victoria flats advantageously without the ten- 
foot strip ? 

(Objection to the question, on the ground that the witness has not 
shown himself qualified.) 

A. I don’t tliink it would sell advantageously without it. 

Q. What obstacle to such a sale occurs to you ? A. The fact that 
there might be persons who would fear to bu}’' because it might shut 
out the windows on the south and west, and I think it would not 
have ventilation from there. 

Q. To what extent would closing the windows on the south and 
west sides and the removal of the porches, cement walks and area 
ways affect the value of the flats property ? 

(Objected to on the same ground—irrelevant to any issues in this 
cause.) 

A. I think it would damage it very greatly. 

(Cross-examination suspended for the present.) 

DAVID C. GRAYSON. 

Sworn to before me as aforesaid and subscribed in the presence of 
counsel for complainant, this 1" day of October, A. D. 1901. 

T. H. FITNAM, Examiner. 


Mr. William J. McClure. 

Direct examination. 

By Mr. Darlington : 

102 Q. State your name ? A. William J. McClure. 

Q. You are one of the complainants in this suit, I believe ? 
A. Yes, sir. 

Q. And you are also one of the persons secured by the second deed 
of trust? A. Yes, sir. 

Q. Please produce the notes you hold secured under that trust? 

Witness produces three notes of Nicholas T. Haller, all dated 
December 20, 1897, for $1128.59 each, with interest at the rate of six 
per centum per annum, payable semi-annually. 
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Q. Was any proposition from either Mr. Wood or Mr. Talbott 
made to you to purchase these notes ? 

(Objected to as leading and irrelevant.) 

A. Yes, sir. 

Q. By whom was that overture made? A. By Mr. Wood and 
Mr. Duke. Mr. Wood and Mr. Duke caine to mv house and asked 
me what I would take in cash for my claim. I told them I would 
take seventy-five per cent, cash and the other twenty-five per cent, 
in a second trust. Mr. Wood told me if they would accept my 
proposition that he could do something with the building. He had 
gone and seen Mr. Grayson. 

Q. How do you know he did? A. He told me he did, and he 
would not give him any satisfaction then. He also told me that 
there was one or two that he would like to see get their money, but 
that there were others, (and that Grayson was one) who, if he could 
prevent it, would not get a dollar. 


103 (Question and answer objected to, as irrelevant.) 


Q. I observe that on or about the 28tli of December, 1897, Mr. 
Haller made a deed of trust to Alexander H. Holt and Frank A. 
Sebring conveying the Victoria Flats [)roperty to secure an alleged 
indebtedness of $84,000.00 to you and Mr. Oscar Roome; what do 
you know of that transaction? 

(Objected to, as irrelevant.) 

A. Nothing at all. 

Q. Are you acquainted with Oscar Roome? A. No, sir. 

Q. What indebtedness, if any, did Mr. Haller owe you, except 
that represented by the promissory notes proved today? A. Me 
represented one more note besides that $1128.59. 

Q. Did you at any time endorse $34,000.00 in promissory notes, 
or any other promissory notes, payable to Mr. Roome and yourself, 
made by Haller? A. No, sir. 

Q. When did you first know of the third deed of trust to secure 
$34,000.00 to Mr. Roome and yourself having been executed? 

(The same objection.) 


A. The first intimation was when you asked me in this office. 

Q. About when was that, if you know? A. I could not state, but 
it was about the time we had the meeting here. 

Q. About the time of this affidavit I hand you (handing witness 
affidavit filed in this suit September 6, 1899)? A. Yes, sir. 

Q. I want to ask you whether these promissory notes se- 
104 cured by the second trust filed here have been paid? A. 

There were three items of six months’ interest each. 

Q. Besides that eighteen months’ interest what if anything has 
been paid on these notes? A. Nothing at all. 

Q. By whom was the last interest paid ? A. By B. H. Warner & 
Co., receivers in this case. 
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Q. At the time you accepted these second trust notes what knowl¬ 
edge or information had you that the ground described in the sec¬ 
ond trust did not enclose all the ground that the Victoria flats was 
built UDon or extended over ? A. I always understood that there 

i t/ 

was ten feet of ground laid outside the building for an air-space. I 
built the area-ways there with the understanding that the building 
owned the ground. 

Q. What was your understanding and belief as to whether the 
deed of trust covered that ten feet? A. I always understood that 
the deed of trust covered the ten feet front all around the building. 

(Cross-examination deferred.) 

WILLIAM J. McCLURE. 

Mr. George H. Zellers. 

Direct examination. 

By Mr. Darlington : 

Q. Please state your full name? x4. George H. Zellers. 

Q. You are one of the complainants in this case? A. Yes, sir. 

Q. Are you doing business alone or as a firm? A. As a firm, 
Zellers & Co. 

105 Q. How many, if any, of these second trust notes secured 
by the Grayson & Heald deed of trust does youi* firm hold ? 

A. We own eight. We bought four and there were four given in 
part payment, or the final payment for the heating apparatus. 

Q. Have you the eight notes you refer to? A. Yes, sir. 

(Witness produces four of these notes for $743.11 each, and four 
for $127.33 each all made by Nicholas T. Haller, dated December 
20, 1897, payable to the order of William J. McClure, with six per 
centum interest payable semi-annually, and endorsed by the said 
William J. McClure without recoui'se.) 

Q. What has been paid on account of these notes? A. Eighteen 
months’ interest. 

Q. With the exception of that interest what has been paid? A. 
Nothing at all. 

Q. The balance is still due? A. Yes, sir. 

Q. If any offer to purchase these notes at a discount from you was 
made by any person state by whom such offer was made? 

(Objected to, as irrelevant.) 

A. There was word left for pie to see Mr. Wood. He wanted to 
see me with reference to the notes. I went to see him, on Massachu¬ 
setts avenue and he asked me what we would take for the notes. I 
think, to the best of my recollection there was three, or possibly four 
months’ interest due then on the notes. I said, “ Wood, if you will 
give us your check at once we will sell you the notes at par 

106 less the accrued interest. That will not hold good, only for 
a certain time.” One or two days I think it was. I think 

6—1 304a 
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it was probably on a Frida}’^ or Saturday, and I gave him until Mon¬ 
day. So he said they would try to see what they could do to 
pay it. 

Q. Did he see you again? A. Yes, sir. Mr. Haller told me 
where liis office was and requested me to go and see him. I went 
there and Mr. Wood came out and wanted to know what we would 
do, and I told him we would sell at par; and he mentioned Mr. 
Grayson, he said if it were not for Mr. Grayson they could negotiate 
the loan and carry it through, and he said that if he had his way 
Mr. Grayson should not get a dollar. 1 then said. There is more in 
this property, we can carry it through as well as you can. There 
was nothing else said. 

Q. At the time Nmu accepted these second trust notes what knowl¬ 
edge, if any, had you tliat the Victoria Flats building extended on 
other ground than your trust covered ? A. None at all. 

Q. What was your understanding and belief at the time you ac¬ 
cepted these second trust notes as to whether or not the ground con¬ 
veyed by that second trust carried the entire ground on which the 
Victoria flats was built? A, We had not the least idea that the 
flats was on any other ground than what belonged to it. 

Q. What do you mean by ground belonging to it? A. The plat 
that was laid out to put the building on. 


(Cross-examination deferred.) 


V 

* 

* 

GEORGE H. ZELLERS. 

* 

107 



Mrs. Ida V. McClure. 


Direct examination. 


Bv Mr. Darlington : 

(Mr. Darlington: I offer Mrs. McClure as a witness on behalf of 
all the complainants except the complainant William J. McClure. 

(Mr. Ridoxtt: The competency of this witness is objected to on the 
ground that within the s[>irit of the rule she is incompetent, inas¬ 
much as her testimony must aflect the interest of her husband if it 
be competent at all.) 

Q. Please state your full name? A. Ida V. McClure. 

Q. What is your relationship to Mr. William J. McClure? 
108 A. 1 am his wife. 

Q. Were you present at an interview between himself and the 
defendant Frank L Wood at which the latter spoke of purchasing 
Mr. William J. McClure’s claims against the Victoria flats? A. I 
was. 

Q. Who else was present? A. No one but Mr. McClure, myself, 
Mr. Duke and Mr. Wood. 

Q. What, if anything, did Mr. Wood say at that time about Mr. 
Grayson and other parties ? 

(Question objected to, as irrelevant and incompetent.) 
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A. He asked Mr. McClure what he would take for his claim 
against the Victoria flats. He said seventy-five cents on the dollar 
in cash and twent 3 ^-five cents in a second deed of trust. 

Q. What did Mr. Wood say then? A. He spoke about creditors 
he would like to see paid, but as for Mr. Grayson he would not get 
a dollar if it lay in his power to keep him out of it. 

(Same objection to the answer. 

(Cross-examination waived. 

IDA V. McCLURE. 


Sworn to before me as aforesaid, and subscribed, this 12th day of 
October, A. D., 1901. 


T. H. FITNAM, Examiner. 


(Hereupon, Messrs. David C. Grayson, William J. McClure, 
109 and George H. Zellers, witnesses having testified on behalf of 
complainants, being present, counsel for complainant sug¬ 
gests to counsel for defendants that said witnesses are here and 
available for cross-examination; whereupon, Mr. Ridout, of counsel 
for defendants, states: 

We do not care to cross-examine any of those witnesses unless 
something developes later. We cannot have them reproduced un¬ 
less we can justify it. 

Mr. Darlington : The witnesses are here for cross-examination 
and we must decline to have the cross-examination indefinitely 

■t/ 

postponed.) 

Adjourned, to Monday, the 30th inst., at half past one o’clock 
p. in. 

T. H. FITNAM, Examiner. 

0 > 


Mr. John C. Heald. 

Direct examination. 

By Mr. Darlington : 

Q. Kindly state your name ? A. John C. Heald, fifty-one 
110 years of age, resident of the District of Columbia, attorney 
at law. 

Q. It has been stated here that you prepared the deed of 
trust from Mr. Haller to Grayson & Heald, being the second 
encumbrance upon the Victoria Flats property: Do you recall 
preparing it? A. I do, and did prepare the deed of trust and the 
notes. 

Q. Will you please state why the notes were made payable to 
William J. McClure ? A. For the reason that there were a great 
many creditors, and a great many notes to be prepared and it was 
deemed simpler to hav^e tlie notes all pa 3 ^able to the order of one man . 
and let him endorse them without recourse; and McClure being the 
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contractor on the building the notes were made payable to his order. 
That is the only reason for preparing the notes in that manner. 

Q. What did he do with them? A. I delivered them, T think, to 
Mr. E. J. Hannan. 

Q. That ended your connection with them? A. Yes, except so 
far as some of the notes came back to me endorsed, for certain clients 
of mine. 

Q. Please tell us what you know of the withdrawal of the Victoria 
Flats property from B. H. Warner & Co., and the assumption of the 
collection of its rents, and management by Mr. Wood or Talbott? 

(Objected to on the ground that question is irrelevant.) 

A. To the best of mv recollection Mr. Wood and Talbott stated to 
me that they thought Mr. Wood could manage the property equally 
as well as B. H, Warner & Co., and that they intended to manage 
it* that Mr. Wood would manage the propertv and therebv 
111 save the commission which had been paid to B. 11. Warner 
<fe Co. As a holder of some of the notes secured by tliat trust, 
representing some holders and others who owned them I made no 
objection, I thought if the commission could be saved it would be 
well to save it. 

Q. You are the same John C. Heald who is a trustee under the 
Grayson & Heald trust? A. I am. 

By Mr. Carusi : 

Q. How much of the debt secured by the Grayson & Heald trust 
do you actualh^ own, and how much do you represent? A. I rep¬ 
resent ten thousand dollars of the second trust. I own, I think, in 
the neighborhood of $1,200 or $1,500. 

JOHN C. HEALD. 


Sworn to before me as aforesaid, and subscribed this 8th day of 
October, A. D. 1901. 


T. H. FITNAM, Examiner. 


Mr. Bernard A. Duke. 

Direct examination. 

By Mr. Darlington : 

Q. State your name, please? A. Bernard A. Duke. 

Q. Are you the Bernard A. Duke sued as a defendant in this cause ? 
A. Yes, sir. 

112 Q. Were you ever the holder of any promissory notes se¬ 
cured upon the Victoria Flats property? A. No, not on the 
Victoria; no, sir. 

Q. You are quite sure about that? A. On the Victoria? 

Q. Yes? A. Yes, sir. 

Q. You never ovvned any promissory notes secured on that prop¬ 
erty ? A. On the Victoria, no, sir. 
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Q. Were you ever requested by Mr. Wood, or any other party in 
interest, to close the windows on the west and south sides of the Vic¬ 
toria Flats building? 

(Objected to, as immaterial.) 

A. Yes, sir. 

Q. Did you do it? A. No, sir. 

Q. Why? 

(Same objection.) 

A. I don^t know why. 

Q. Who asked you to close them ? A. I don’t remember w'ho asked 
me, probably Mr. Wood or somebody. 

Q. I wish you would think a moment, and see- A. It has 

been so far back I cannot remember. 

Q. Did you decline to close them ? A. Well, they are not closed; 
nothing said about it one way or the other. 

Q. Somebody—you don’t know who—asked you to close them, 
and yoii don’t know whether you declined or not: Is that 

113 correct? A. I don’t remember away so far. 

Q. Was there any suit brought against you as owner of that 
property, that you know of? 

(Objected to, on the same ground—as immaterial.) 

A. Ybs sir 

Q. By whom? A. By Mr. Wood. 

Q. Did you and he have any negotiation or conference that you 
remember, about it, before that suit was brought? A. No, sir. 

Q. What were your relations to the Victoria Flats property at the 
time? A. Which time? 

Q. The time that suit was brought? A. I just held the title as 
trustee. 

Q. As trustee for whom ? A. For Mr. Wood and Mr. Talbott. 

Q. You were claiming no interest then? A. No, sir. 

Q. And had no interest? A. That answer of mine covers that. 

Q. You mean the answer you filed in this suit? A. Yes, sir. 

Q. Why then did you not close up the windows without being 
sued by Mr. Wood ? 

(Objected to, as irrelevant.) 

A. It was not for me to close. 

Q. Whose business was it to close them, if the closing was de¬ 
sired ? 

(Objected to, as -—.) 

A. I don’t know. 

Q. Why do you say it was not for you to close them? A. 

114 Because I had no interest in the property. 

Q. Did yon ever oppose the closing of these windows, or 
object to it? A. I did not know about it until I got the suit. 
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Q. Then no one had asked you to close them before suit was 
brought ? 

(Objected to, as — ) 

A. They told me they ought to be closed, that’s all. 

Q. Who told you they ought to be closed? A. Mr. Wood. 

Q. What did you say? A. I don’t know what I said about it. 

Q. Who had charge of the Victoria flats at that time? A. Mr. 
Wood. 

Q. Did you ever have charge of them yourself? A. No, sir. 

Q. Did you ever interfere in any manner with the conduct or 
management of that property ? A. No, sir. 

(Exceptions noted to all these questions.) 

Q. How were you employed at that time, what was your occupa¬ 
tion? A. Collector. 

(J. For whom ? A. For everybody, general collecting business. 

Q. Where did Wood see you when he wanted the windows to be 
closed ? A. I don’t remember where he saw me. 

Q. Did he ask you to do anything about it? A. Not that I re¬ 
member. 

Q. Had you anything to do with the conveying of the 
115 Victoria flats to you? A. How do you mean. Have any¬ 
thing to do? 

Q. Did you cause it to bo ‘lone ? A. No, Mr. Haller wanted me 
to carry the title for him and Mr. Wood. 

Q. Did you over see the deed ? A. Which deed ? 

Q. The deed conveying, deeding that property to you ? A. Yes, 
sir. 

Q. When? A. When it was conveyed to me. 

Q. Have you got it? A. No, sir. 

Q. Did you ever have it? A. Yes, sir. I put it on the record. 

Q. Then what did you do with it? A. I left it on the record. 

Q. Have you ever seen it since? A. No, sir. 

Q. Please state how you came to deed to Wood the ten-foot strip 
around that building? 

(Mr. Carust : Objected to, as there is no evidence of the existence 
of any ten-foot strip.) 

A. Mr. Wood was the owner of the property and he asked me to 
deed him the balance of the ground. 

Q. What do you mean by the balance of the ground ? A. He 
owned the lot next to it and said he wanted to get the other piece 
that belonged to it for his lot. 

Q. You were trustee for Wood and Haller? A. When the Vic¬ 
toria building lot was deeded to me by metes and bounds I 
110 held the trust for Wood and Haller, then Haller sold out his 
interest to Talbott, then Wood had me deed to him the 
ground that the Victoria flats was not on. 

Q. You had no interest in the transaction at all yourself? A. 
No. sir. 
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Q. You simply did what they told you? A. Yes, sir, simply as 
trustee. 

Q. Do you know of a release by Holt & Sebring to you of a deed 
of trust on the Victoria Flats property ? A. There was nu release 
ever made to me b}'’ Holt & Sebring that I know of. 

Q. Do you know of a release executed by these gentlemen repre¬ 
senting you as holder of a $34,000.00 incumbrance secured by trust 
on that property ? A. Mr. Haller had a lot of notes in his safe, and 
gave to me a lot of notes saying that as holder of the notes on the 
ground around the Victoria flats that Mr. Wood and Talbott wanted 
released. 

Q. You were not the holder? A. I was the nominal holder. 

Q. You knew they did not belong to you? A. They were given 
to me just to get the release, to save trouble. 

Q. You knew you were not the holder? A. I was nominally. 

Q- You knew you had no interest in them? A. Yes, sir; I had 
no interest in them. 

(Cross-examination deferred.) 

BERNARD A. DUKE. 

^ ^ ^ 5}c :5c ^ 

117 Mr. Nicholas T. Haller. 

Direct examination. 

By Mr. Darlington : 

Q. Please state your full name ? A. Nicholas T. Haller. 

Q. Are you the Mr. Haller who built the Victoria flats? A. 
I am. 

Q. Is that building located on the ground on which 5 mu intended 
it to be located when you first prepared the plans? A. No, it was 
changed. 

118 (Objection as to witness’ intentions, as immaterial.) 

Q. Why was the change mado? A. By order of Justice Harlan. 

(Same objection.) 

Q. What did Judge Harlan have to say about it? 

(Same objection offered, and additional objection, on the around 
of hearsay.) 

A. The deed given to me by Mrs. Hill was clear and did not pro¬ 
vide for any restrictions. As I prepared iny plans it set back fully 
twenty feet on Fourteenth street, and ten feet on Welling place, and 
when we began the work Justice Harlan sent his secretary to tell 
me of tlie restriction in the deed given by Sherman, which provided 
for a reservation of forty feet on Fourteenth street, and twenty feet 
on Welling place, and that if we did not set the building back he 
would get out an injunction. 
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Q. Is it your recollection that the building restriction in regard 
to Fourteen-street and Welling place was made by Hill or Sherman? 

(Same objection.) 

A. —. 

(Cross-examination waived.) 

N. T. HALLER. 

Sworn to before me as aforesaid, and subscribed, this 14th day of 
October, A. D. 1901. 

T. H. FITNAM, Examiner. 


119 Mr. George W. F. Swartzell. 

Direct examination. 

By Mr. Darlington : 

Q. Mr. Swartzell, please state your full name, and occupation? 
A. George W. F. Swartzell, real estate. 

Q. How long have you been in the real estate business? A. 
About twenty-four years. 

Q, What has been the character of ^mur experience in that busi¬ 
ness during that time? A. It has been general, chieHy in the man¬ 
agement of rented property. 

Q. What if any have been the occasions or means of acquiring 
information or knowledge as to the value of real estate and its sala¬ 
bility in the District of Columbia? A. My opportunities have been 
general, I liave a general knowledge of tlie business, of real estate. 

Q. Have you been connected with any real estate tirm or office? 
A. With the tirm of B. H. Warner & Company. 

Q. For how long a time? A. During the whole period I have 
been in the real estate business. 

Q. Can you give us any information as to the extent of your firings 
operations in selling and renting? A. The tirm conducts a general 
business, and makes a specialty of selling prO(>ertv and making 
loans on real estate and collecting the rents from rented property. 

Q. What I would like to get at is, some idea as to the extent of its 
operations in the form of rents and sales? A. I should say our busi¬ 
ness is extensive. 

120 Q. Have you any connection with the property known as 
the Victoria flats? A. We have. Our firm now has that 

building in charge. 

Q. Under the authority of whom ? A. We represent the receivers. 

Q. How long have you had it in charge? A. I do not recollect 
the date, but since the receivers were appointo.l. 

Q. What, from your own knowledge of that property, and your 
general infoianation in regard to real estate in this District, would 
be the effect upon the value of that propert}^ for use and occu[)ation, 
of closing the windows and doors on the west and south sides, and 
removing the porches and areas on those sides ? 
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(Question objected to, as immaterial.) 

A. I should say the effect would be very serious—disastrous. 

Q. To what extent proportionately, in your judgment, would such 
a proceeding reduce its capacity for producing income ? 

(Same objection, and then, for information, dates should be given.) 

A. It would shut out the light on the south and west sides, and 
there are a number of apartments which could not part with that 
liglit, which would injure them very seriously. 

Q. About what proportion of the building would be affected ? 

(Same objection as the last.) 

A. It would affect two-thirds of the building, at least. 

Q. What effect upon the salable value of the property 

121 would the closing of those windows and doors, and the re¬ 
moval of the areas and porches have. 

(Same objection.) 

A. Closing the windows would seriously affect the income, and 
that, the salability of the property. 

Q. To what extent, proportionately, in your judgment, would the 
price be affected ? 

(Same objection.) 

A. It would depend upon how the income was disturbed. It would 
affect it very fauch, because the apartments on the south and west 
sides would be rendered practically unavailable, the income from 
them cut off or largely interfered with. 

Q. How far, in your judgment, would the fact that the ground of 
the west and south sides was separated in ownership from the rest 
of the Victoria Flats property, and rendering or placing it within 
the power of the owner of this adjacent ground on the west and • 
south to close the windows and doors on the soath and west sides 
and remove the areas and porches on those sides affect the salable 
value of the property ? 

(Same objection.) 

A. Next to having the windows closed the possibility of closing 
them at any time would be serious. 

Q. It apj)ears there is a first trust of seventy-five thousand dollars 
($75,000.00) upon the building, re[)resented by numerous notes: Are 
you able to tell us how many holders of these notes there are? A. 
There are about fifty-five, I should say. 

Q. Where do the}^ live? 

(Same objection.) 

122 A. They live in Washington, in Hodenauqua, Pennsyl¬ 
vania ; New Orleans, La.; Boston, Mass.; Louisville, Ky.; 

7—1304a 
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WiImingtoii,Del.; Poughkeepsie, N. Y.; New York city, Fredericks¬ 
burg, Va., and Rockville, Md. 

fOross-exainination waived.) 

GEO. W. F. SWARTZELL. 


Sworn to before me as aforesaid, and subscribed, this 14 day of 
October, A. D. 1901. 

T. H. FITNAM, Examiner. 


Mr. George C. Esher. 

Direct examination. 

By Mr. Darlington : 

Q. Please state your name? A. George C. Esher. 

Q. You are one of the holders of these second trust notes, are you ? 
A. Yes, sir. 

Q. What kind of work did you do on the Victoria flats? A. 
Stone work. 

Q. Wliat knowledge, if any, had you, when you did that work or 
took those notes, that the Victoria flats was not entirely upon the 
Victoria Flats ground? 

(Same objection—immaterial.) 

A. I thought it was all on that ground. 

Q. Did anybody at any time try to buy your notes ? 

(Same objection.) 

123 A. Yes, sir. 

Q. Who was it? A. A gentleman bv the name of Mr. 

Wood. 

Q. Do you recognize him in the room here ? A. I think so. This 
gentleman (indicating). 

(Counsel for defendants call attention to the fact that witness indi¬ 
cates as Mr. Wood, a Mr. Duke, while Mr. Wood sat right alongside 
of the witness.) 

Q. Do you know the name of the Mr. Wood that came to see 
you?' A. I never met the gentleman. He told me his name was 
Wood, and he wanted to buy tlie notes, but I would not sell because 
he only offered a small sum; I think, twenty cents. 

(Same objection to all this line of questions, immaterial.) 

Q. What did he say when you refused to take the twenty cents? 

(Objected to, as immaterial, and on the further ground that wit¬ 
ness has shown that he was not talking to Mr. Wood, that he has 
been unable to identify Mr. Wood.) 
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A. He said, “ If you don^fc take that I will see that you shall lose 
it all.’^ I told him that was all right. 

■ (Cross-examination waived.) 

GEORGE 0. ESHER. 


Sworn to before me as aforesaid, and subscribed, this 15th day of 
October, A. D. 1901. 


T. H. FITNAM, Examiner. 


124 Mr. William J. McClure (recalled). 

Direct examination. 

By Mr. Darlington : 

Q. Mr. McClure please state whether at my request you have 
made an examination of the west and south walls of the Victoria 
flats for the purpose of ascertaining the number of windows and 
openings in these two sides? 

(Objected to, as immaterial.) 

A. I have. 

Q. What are the openings on the west side of the building? A. 
There are thirty-five windows- 

(Objection to the witness reading from the memorandum in his 
hand, as he is now doing.) 

—thirty-six windows, seventeen doors, and four cellar windows on 
the west side. There are nineteen windows, five doors, and four 
cellar windows on the south side. 

Q. What was the memorandum you were using, referred to by 
Mr. Ridout? A. This is a memorandum made as I counted the 
windows and doors in the building. 

Q. Made by whom ? A. By me. 

Q. When? A. The evening I measured the building. 

Q. Where? A. At the Victoria flats. 

Q. When was it you made that examination? A. Wednesday 
evening. 

Q. Of w’hat week ? A. This week. 

125 & 126 Q. And this is Friday, the 4th day of October ? A. Yes 

sir. 

Q,. What do these doors open out upon? A. Upon the porches 
on the south and west sides of the building. 

Q. Did you measure how far these porches extend from the west 
wall of the building? A. Yes, sir. 

Q. How far? A. Four feet, nine inches. 

Q. Did you measure the extent of the area ways west and south 
of the west and south walls of the building? A. No, sir, I did not; 
I should judge them to be about eighteen inches. 
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(Objection to the opinion of the witness, and to all of this as im¬ 
material.) 

(Cross-examination waived.) 

Openings corrected before signing. 

WM. J. McCLURE. 


Sworn to before me as aforesaid, and subscribed, this 17th day of 
October, A. D. 1901. 


T. H. Fn'NAM, Examiner. 


^ ^ ^ 

^ ^ ^ 


127 In the Supreme Court of the District of Columbia. 

David C. Gkayson et al. 
vs. 

Frank I. Wood et al. 

Washington, D. C., October 2oth, 1901, 

Friday, at 2 o’clock p. m. 

* 

Met, pursuant to agreement, at the office of Eugene Carusi & 
Sons, Columbian building, No.416 Fifth street, northwest,on theday 
above indicated, to take testimony on behalf of the defendants in 
the above entitled cause. 

Present: J. J. Darlington, Esq., of counsel for the complainants; 
Charles F. Carusi, and John Ridout, Esqrs., counsel for the defend¬ 
ants, H. Maurice Talbott, Frank I. Wood and The First National 
Bank of Gaithersburg. Jesse E. Potbury, Esq., counsel for the in¬ 
tervening petitioner, Fred. Drew. 

Whereupon Frank I. Wood, a witness of competent age, called 
for and on behalf of the comjdainants, being first duly sworn ac¬ 
cording to law, was examined and testified as follows: 

Direct examination. 

By Mr. Carusi : 

Q. What is your name? A. Frank I. Wood. 

128 Q. Are you the Frank I. Wood named as a party in this 
cause? A. Yes, sir. 

Q. State as fully as possible—what your connection is with the 
property in controversy? A. I own the ground upon which the 
Victoria flats are built, and also the ground adjacent thereto on the 
south and west, to the extent of ten feet in width. I own an undi¬ 
vided one-half interest therein to the extent of ten feet in width, 
and also a one-half interest in the flats property. 

Q. Mr. Wood, when did you acquire your undivided one-half in¬ 
terest in the Victoria Flats property?" A. I acquired it by deed, 
which deed is dated March 31st, 1898. 

Q. Did you give value for that property? A. Yes sir, I did. 

Mr. Darlington: 1 object to that question. I submit that the 
facts should be stated, and not the conclusions of the witness. 


In Equity. No. 20773. 
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By Mr. Carusi : What was the consideration which you gave for 
that property? A. The consideration was my equity in all of lot 
“ G,” 1 think that is the description of the lot, and part of lot “ 
in square 226, being numbers 1404 and 1406 Pennsylvania avenue, 
northwest. 

Q. Do you know Mr. John C. Heald, one of the defendants 

129 to this cause? A. Yes, sir, I know him. 

Q. Did you ever have an interview with Mr. Heald in rela¬ 
tion to this property? A. Yes, sir; I have had. 

Q. Did you go to see Mr. Heald ? A. Yes, sir, I did. 

Q. V/hat was the purpose of your visit to Mr. Heald? 

Mr. Darlington : I object to this question, and to any conversa¬ 
tions between the witness and Mr. John C. Heald when the com¬ 
plainants were not present, said conversations not being evidence 
against them. 

A. Why, I went to see Mr. Heald with reference to seeing whether 
he would make a reduction in his claim, or rather, to obtain his 
co-operation in getting the interest charges on the first and second 
trusts on the Victoria Apartment House property reduced. 

Q. Did Mr. Heald agree to this? A. Mr. Heald said that he 
would do everything in his power to aid us. 

Mr. Darlington: It is agreed and understood that the objection 
which I made a moment ago will apply to these questions without 
being repeated. 

(By Mr. Carusi :) 

Q. Why did you see Mr. Heald? A. Mr. Heald was largely in¬ 
terested in the propert}' to the extent of many thousand dollars, and 
he was also a trustee under the second trust. 

Q. When you say he was largely interested, do you mean that he 
was personally interested, or as trustee ? A. Well, he was person¬ 
ally interested, and controlled a considerable amount secured by 
that second deed of trust. 

130 Q. What was the result of your interview with Mr. Heald? 
A. Mr. Heald said that he would do everything he could to 

aid us. He said he would scale his claim down. Our idea was to 
get a new loan. 

Q. What did Mr. Heald state to you when you had this conversa¬ 
tion with him ? A. He said that he would do everything he could ; 
that he would scale his claim down 15% and on loans he controlled 
he would make a reduction of 10 per cent. 

Q. Why did you want Mr. Heald to scale the loan down? A. 
Because we wanted to get a loan of $10(\000.00 at 5 per cent. With 
this money we wanted to pa}^ off the 1st trust of $75,000, and the 
remainder we wanted to pay on the second trust, and pay it off, pro¬ 
vided the holdeis of the second trust would accept that amount in 
Cflsll 

Q. Would that $23,000 or $25,000 be enough money to pay off 
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the second trust? A. No, sir ; we were assured by Mr. Nicholas T. 
Haller that these parties wlio held the second trust would accept 
50% on the dollar for their claims; but, if they would not accept 
that nuich for their claims, we would give them a second trust for 
the difference of their claims at a lower rate. 

Q. Did you go to see any of the other holders of the 2nd trust 
notes except Mr. Heald? A. Well, I procured from Mr. John C. 
Heald a list of the holders of the second trust. I think that, Mr. 
Talbott, and myself, met by agreement a few days later and we 
started out with the intention of seeing atMeast the larger 

131 holders of the notes—the second trust notes. I think we first 
went to see .Mr. Haller, and while there the other trustee, the 

co-trustee, Mr. Grayson, came in. 

Q. Did vou have anv conversation with Mr. Grayson at that time? 
A. Mr. Haller introduced us and then Mr. Talbott then attempted 
to explain to Mr. Grayson that we were trying to get a loan of 
8100,000.00, and what we intended to do with it, as 1 stated before. 
Mr. Grayson would not let him explain it to liiin for quite a little 
while, or at least he affected not to understand hitn. Mr. Talbott 
finallv told him that we wanted to scale down his notes. 1 remem- 
her that Mr. Talbott told liim that if he would not let him explain 
it to him, we would have to drop the thing. After we finally suc¬ 
ceeded in getting Mr. Gi-ayson to listen to us, Mr. Talbott asked him 

how much he would scale his claim. Mv recollection is that he said 

% 

that he would scale it to fifty five hundred dollars, provided he gave 
him his check then and there for it. Mr. Talbott told him tliat he 
could not give him a check then, but that it was conditioned upon 
our getting the loan of $100,000. Then he said that he would take 
$5,000 for it provided Mr. Talbott would give him the money then, 
or a check for it; and Mr. Talbott asketl him if he would allow him 
ten days, an<l whether he would [)ut it in writing. Mr. Grayson said 
that he would not give it in writing. Mr. Gnivson said that he 
would not give us twenty four hours. He was rather discourteous, 
and said that when we got the money together we could see him. 

Q. Then, how did i\fr. Grayson receive the suggestion of yourself 
and Mr. Talbott? 

132 Mr. Darlington : I object to the question, as it calls for 
the witneSvS’impressions or opinions. 

Mr. Carusi (to the examiner): You can strike the question out 
and put it in another manner. 

Q. What was his manner? 

Mr. Darlington : I make the same objection. 

A. His manner was extremely rude and discourteous to us. 

Q. Did you see anv of the other holders of the second trusc after 
this interview with Mr. Gravson? A. Yes, sir. 

Q. What other holders did you see? A. After that we went to 
see Mr. Charles A. Muddiman—I think his name is Charles A. 
Mu<ldiman—I know his name is Muddiman. He held some of the 
notes, and we met him, I think, just outside of his place of business. 
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Mr. Darlington : I object to any conversations had with Mr. 
Muddiman, as he is not a party to this suit. 

The Witness: I think he is one of your clients, and one of the 
petitioners in this cause. 

Mr. Carusi: He is one of the parties to this cause. 

Mr. Darlington: I withdraw 1113 ^ objection. 

Q. What did Mr. Muddiman say to you? A. Mr. Muddiman 
told us, after we explained the situation to him, that he would scale 
his claim down 10 per cent., aud if that was not sufficient he would 
make a little more of a reduction. 

Q. Whom did you next see, if you saw aii}^ other second trust 
holders? A. We went to see Mr. Galloway. 

133 Q. Is he a party to this suit? A. Yes, sir; he is the elec¬ 
trician; we went to see him several times, and could not get 

to see him ; and we then went to see the firm of Landon & Merriam, 
and we did not succeed in seeing them. We then went to see Mr. 
Zellers out on 14th street; we did not see him but found his partner 
and stated our mission to him. He stated that he could not do anv- 
thing with reference to the matter, as Mr. Zellers transacted all that 
business. 

Q. Who did you see next? A. I saw Mr. McClure that night at 
Ids residence. Do you desire me to tell what occurred there? '■ 

Q. Yes—tell us what occurred ? A. I saw Mr. McClure at his 
place, and told him what Mr. Heald had done, and also told him of 
our efforts to get the loan fixed up, and told him what we would do, 
and I also explained to him regarding 1113 ^ interview with Mr. Gra}"- 
son; and I asked him wliat he would be willing to scale his claim 
to. He told me that he would take 75 % in cash, and the balance 
25 % of his claim in a second trust. 

Q. Did you, on that occasion, tell Mr. McClure that you would 
see that Mr. Gravson received nothing on liis claim? A. No I did 
not make use of that language—how could I? 

Q. Wliat language did 3^11 make use of in that connection? A. 
Why, I did not have power to do that. I told him that in that in¬ 
terview that Mr. Gravson had been rather rude to us, and I said I 
would not attempt to assist him in getting his money out if 

134 he was not willing to help adjust the matter at all. 

Q. Why did you single out Mr. Grayson in that connection 
and speak about him? A. Because he was the onl}" one who treated 
us at all rude and discourteous. 

Q. Did you see any of the other second trust holders? A. Not 
at that time—Mr. Zellers called to see me several days later in re¬ 
gard to the matter. 

Q. Well, did you ever make the loan? A. No, sir; we did not 
succeed. We could not get through with a loan of $100,000.00, and 
had to-drop it. 

Q. Why did you have to drop it? A. Wh 3 '-, we could not get 
them all together, and Mr. Grayson wanted his money down, and he 
seemed to be the stumbling block in the way; and he did not seem 
to want to aid us in an amicable adjustment of the matter. 
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Mr. Darlington : I object to the witness’ opinion. 

Q. You dropped the matter of the loan? A. Yes, sir. 

The Witness : I wish to make a correction in my testimony in re¬ 
gard to procuring that loan—I should have stated that I was to give 
4 % or fo for the $100,000 loan. 

Q. What made you think that you could get along with $100,000 
first mortgage, bearing interest at 4 % or 4J per cent, to be secured 
on that property? A. Why, we had an application for the money 
pending and we were assured that we could get that much. 

135 Q. Assured by whom? A. We had it in the Fidelity Loan 
and Trust Compan}^ of Philadelphia, through Messrs. Dudl}^ 

& Michner, and General Michner assured us that he was reasonably 
sure of getting it. 

Q. Was it after this that you gave up any effort to make the loan? 

A.. . 

The Witness: After this application had been put into this trust 
company ? 

Q. When could you get them to agree? A. Well, I made some 
effort from time to time, a little effort, but never to succeed in doing 
anything. Virtually I gave it up at that time. 

Q. Did you, after this, try to purchase from Mr. George C. Esher, 
the second trust notes he held against the plats property, at a dis¬ 
count? A. No, sir; I never exchanged a word with Mr. Esher in 
my lifetime. 

Q. Did you send Mr. Bernard A. Duke, or anybody else, to try to 
purchase Mr. Esher’s notes at a heavy discount? A. No sir; I never 
in my life attempted to purchase any notes, directly or indirectly, 
from Mr. Esher. 

Q. (Question repeated.) Did you ever send Mr. Bernard A. Duke, 
or anybody else, to try to purchase Mr. Esher’s notes at a heavy dis¬ 
count? A. No sir, I never sent anybody to him, and never made 
any attempt, either directly or indirectly, to purchase Mr. Esher’s 
notes ? 

136 Q. What interest, if any, did Mr. Bernard A. Duke have in 
the Victoria Flats property? A. Why, he was simply a 

trustee for Mr. H. Maurice Talbott and I. 

Mr. Talbott (interposing): Mr. Wood, I would like to call your 
attention to the fact that you have not answered that question. 

(By Mr. Carusi :) 

Q. What interest, if any, did Mr. Duke have in the Victoria Flats 
property? A. Mr. Bernard A. Duke, had no interest in tlie prop¬ 
erty at all; he is simply acting as the trustee for Mr. H. Maurice 
Talbott and myself. 

Q. Did you ever file a bill against Bernard A. Duke, for the Vic¬ 
toria Flats property? A. Yes, sir, I filed two bills. 

Q. What was the nature of these bills? A. My recollection is 
that there were two bills filed—one an action in ejectment, and the 
other one an equity bill. 
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Q. Why did you make Mr. Duke a defendant if he had no inter¬ 
est in the property ? A. Because our attorney said that he had the 
title, and that he was the proper one to file the suit against. 

Mr. Darlington : I object to any testimony as to conversations 
between the witness and his attorney,,as his attorney is not a party 
title, to this suit. 

Q. Were these suits filed before or after the property had been 
advertised for sale under the first deed of trust for $75,000.00 by 
Warner and Wine ? A. They were filed just a day or two before 
the sale. 

137 Q. But after the advertisement had appeared ? A. Yes, 
sir. 

Q. What was the object then in filing these suits ? You say they 
were filed after the property had been advertised for sale. What 
was the object then in filing these suits after the property had been 
advertised for sale ? A. My object was to give notice to the intended 
purchasers that the Victoria Flats property only covered 120 feet on 
14th street by 124 feet on Welling place. 

Q. Why did you go to the trouble of filing the suit? A. To give 
notice to third persons that the flats property only covered the land 
described in the first trust. 

Q. What was the necessity of that? What was the necessity of 
taking this means to notify them, or why should such notice be 
given ? A. Why, Mr. Grayson said that he intended to claim an ease¬ 
ment over 10 feet, and virtually a contention had already arisen in re¬ 
gard to the matter, and we thought it best to give public notice of 
where we stood. 

Q. How did the property come to be advertised for sale under the 
first trust? A. Why, default had occurred in the payment of the 
interest under the first trust of $75,000 to Warner & Wine, secured 
on the flats property. 

Q. How did that come about? A. It came about because there 
was not sufficient money to pay the installment of interest. 

Q. Did you ever have an interview with Mr. Grayson, or see Mr. 
Grayson, about the Victoria flats since then ? A. Yes, sir, 

138 several of them since then. 

Q . Did vou ever have an interview with Mr. Gravson at the 

4/ •/ 

Victoria flats, prior to, or shortly before, the property was to be sold 
under the first trust? A. Yes, sir. Mr. Grayson had made a for¬ 
mal demand in writing for the payment to him of the funds in my 
hands. Then he followed that up, by another demand in writing 
for the funds in my hand, and I told liim that I would give him 
an answer at a certain time—tliat he could come up to the Vic¬ 
toria flats and I would be there at a certain time after I came back, 
as I was going out of the city for a couple of days. He came up 
on the time appointed, and I told him that by advice of my attor¬ 
ney, that I declined to pay him the money I had in my hands, and 
there were some words exchanged and as he was going out Mr. 
Talbott came in, and then he came back on seeing Mr. Talbott come 
8—1304a 
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in, and Mr. Talbott, Grayson and myself, entered into a general 
conversation in regard to tiie matter. I told Mr. Talbott that de¬ 
mand had been made upon me by Mr. Grayson, and that I declined 
to turn the money over to Mr. Grayson on advice of my attorney. 

Q. At this interview, did Mr. Grayson insist upon having you 
turn over the funds in your hands? 

Mr. Darlington : That question is objected to because it is 
leading. 

Q. Was there any demand made upon you that you should turn 
over such funds as you might luive had on hand by any person ? A. 
Yes, sir. At hist he made an absolute demand for the money that 
I had on hand from the Victoria flats. 

139 Mr. Darlington : Was this demand in writing? 

The Witness: Yes, sir. 

Mr. Darlington : I object to any testimony regarding that de¬ 
mand unless the writing is produced. 

The Witness : There are two of them, Mr. Darlington, in the 
case. There are two demands in there in writing addressed to me. 
If you will get them out 1 will identify them. I refer to Exhibits 
— and —. There are two papers—one an absolute demand on me 
for the payment of the money, coupled with the statement tiiat he 
would pay the difference. These two papers are filed as exhibits in 
the case. 

Q. What answer did you make to this formal demand—did you 
tell him that you would not turn over the funds in your hands? 
A. I told Mr. Grayson that by advice of counsel, or my attorney, 
Mr. Ridout, that I would not pay the money over to him. 

Q. Did Mr. Grayson state to you at that interview the reason why, 
he wanted you to turn over to him the amount of money in your 
hands? A. Well, he stated that- 

Q. Did he tell what he was going to do with the money? A. 
No, I could not say he did that. He did not. We all entered into 
a general conversation in regard to the matter. Mr. Talbott said 
that he was sorrv that anv one should lose in the matter. He said, 
“ Mr. Grayson, if we would turn over this money to you, what would 
you do with it?” if Mr. Warner refused to accept it?” 

140 Q. What did Mr. Grayson say to that question ? A. He 
declined to state what he would do with it. 

Q. Mr. Wood, what connection, if any, had you with the deed of 
trust made by Nicholas T. Haller to Holt & JSebring mentioned in 
the bill filed in this case? A. 1 liad no connection with that deed 
of trust whatever—only to insist upon a release of it; that is all, 
sir. 

Q. Did you advise Mr. Nicholas T. Haller to make that deed of 
trust? A. No sir; I did not, and I don't think I was acquainted 
with Mr. Nicholas T. Haller at that time. Certainly I had no busi¬ 
ness connection with him at all. 
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Cross-examination. 

By Mr. Darlington: 

Q. Where is this Holt & Sebring deed of trust, Mr. Wood ? 

The Witness: The deed of trust ? 

Q. Yes, sir—where is that deed of trust? A. I have it in my 
possession. 

Q. Where is the release of it? A. I have that in my possession. 
Q. Will you kindly produce those two papers at our next session? 
A. I will do so. 

Q. You stated to Mr. Grayson, you say, at the time he called on 
you and made demand for the money to pay the interest—that you 
declined to pay the money over to him by advice of counsel ? A. 
Yes, sir. 

141 Q. Did you give him any other reason? A. Why, I had 
submitted that matter to Mr. Ridout. 

Q. Did you give Mr. Grayson any other reason for not turning 
the money over to him except that you declined to do so by advice 
of counsel ? A. I think that is the only reason I gave—that is my 
recollection of it. 

Q. What time elapsed between this first call and this second inter¬ 
view when you had the benefit of counsel ? A. I think about ten 
days, or two weeks, but I won’t say positively about that. 

Q. Did you see B. H. Warner & Company between those inter¬ 
views? A. Well I would like to say right here that Mr. Grayson 
asked me at one of these interviews whether I had made any effort 
to get Mr. Warner to extend that loan. 

Q. I asked you whether between these two visits of Mr. Grayson, 
about which you have testified, if you saw Mr. Warner, or B. H. 
Warner & Company with reference to the Victoria flats, or any phase 
of it? A. I had been in there quite a number of times. 

Q. My question is, Mr. Wood—whether you had any interview 
with B. H. Warner & Company between those two visits of Mr. Gray¬ 
son? A. I don’t think I did. 

Q. Will you think a moment and tell us whether you can recol¬ 
lect that you did? A. I think I asked Mr. Rheem not to put a sign 
up in front of the door—that is all I recollect of having any inter¬ 
views. 

142 Q. What reason had you to suppose that Mr. B. H. Warner 
& Company would refuse the interest in default if tendered 

to them ? A. I knew that default was made. I had no reason. 

Q. My q lestion is—what reason did you have that B. H. Warner 
& Company would not accept the interest in default to them ? A. I 
say I did not know of any reason. 

Q. What effort did you make to ascertain whether they would 
accept the interest in default on that first trust? A. I never asked 
them. 

Q. You did not endeavor to prevent a sale of the Victoria Flats 

property in any way ? A. I did not. 

Q. You did not try in any way to prevent a sale of the Victoria 

Flat® property ? A. I did not. 
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Q. You say you brought a suit in ejectment against Mr. Bernard 
A. Duke? A. My recollection is that there were two suits, one in 
ejectment and one in equity. 

Q. Was Mr. Duke resisting 3 ^ou or your claims in any way? A. 
No, sir, he was the record owner. 

Q. VVas he claiming any interest adversely to you ? A. No, sir. 

Q. Was he in possession of the property? A. No, sir. 

143 Q. Had he ever been? A. No, sir, 

Q. Do I understand jmu to say, Mr. W ood, that you never com¬ 
municated in aii}’^ wa 3 " with Mr. Eslier upon any subject whatever 
at any time? A. I never exchanged a word with Mr. Esher on any 
subject, nor communicated with him in an}^ way- 

Q- You state that? A. I did not communicate with him about 
any matter in any way ; I would like to make it as strong as I can 
make it. 

Q. Do you know any facts or circumstances of a man going to 
Mr. Esher, and pretending to be Mr. Wood, and trying to buy his 
notes? A. No, the only reason that I could assign for any person 
going there wonhl be to buy them. If tliey went to him tliey were 
not authorized to go b}" me. So far as it relates to me, it was wholly 
unauthorized. 

Q. Did you talk with Mr. Bernard A. Duke about your desire to 
buv these notes? A. No, sir. 

•0 * 

Q. Never did ? A. No, sir. 

Q. So far as ^mu know he never tried to buy these notes for you? 
A. He knew that we were trying to scale these notes or he knew 
what we proposed to do. He was well aware of that because he was 
in Mr. Haller’s office when we had the interview. 

Q. Was Mr. Duke at these interviews? A. He was down to the 
office with Mr. Nicholas T. Haller. 

144 Q. Where was that? A. I think that was in the Ohio 
national bank, or Western Union—I don’t know which one. 

Q. Can you recollect the building? A. It was in the Ohio Bank 
building. 

Q. Was Mr. Duke present at Mr. Haller’s office with Mr. Talbott 
and yourself? A. He was simply there when we went in—I don’t 
know why he was present. As far as I know he transacted a good 
deal of business for Mr. Haller, and he happened to be present. 

Q. Upon what other occasion was he present when you were dis¬ 
cussing the scaling of these notes? A. I don’t think on any other 
occasion. I have no recollection of his being present on any other 
date, excepting he went to Mr. McClure’s that evening. 

Q. What did he do that for? A. He told me where 1 could find 
Mr. McClure, and he went with me. 

Q. Where was Mr. McClure’s house? A. I think somewhere in 
the neighborhood of 26th street—somewhere near a hospital, I think, 
on 26th street. 

Q. Where did you meet with Mr. Duke? A. I think at his 
house. 

Q. Where was that ? A. To the best of my recollection he was 
■on New York avenue, near 10th street; I am not certain. 
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Q. He was not in Anacostia? A. No, sir, I would remember if 
he was; he was not in Georgetown either. He kindly offered 

145 to go to the place and I went with him. 

Q. He had no interest in the matter at all ? A. No, sir. 

Q. Never had any interest in the matter? A. No, sir. 

Q. He seemed to be trustee and defendant in all of these things 
for some reason ? A. I don^t know any more than what I have 
told you about that. He was simply trustee; it was at Mr. Haller’s 
suggestion that the property was put in him as trustee. He had 
owned other property, and had held title to other property as trustee 
for Mr. Haller and others. 

Q. How long had you known Mr. Duke? A. For a number of 
years. 

Q. What did you know of his circumstances? A. I knew noth¬ 
ing of his circumstances. 

Q. What did you know of his condition as to liability as to suits 
and judgments ? A. I didn’t know that there were any suits against 
him. 

Q. What inquiries did you make to find out before putting the 
title of valuable property in his name? A. I made no inquiries. 

Q. How can you explain that—how do you explain your conduct 
in putting title in a man whose circumstances you knew nothing 
of? A. I don’t know that I made any inquiries at all—I never 
heard of any judgments against him—he seemed to be an honorable 
man. 

Q. What was his business? A. To the best of my knowl- 

146 edge he was employed by a real estate firm for a long time. 

Q. By what real estate, firm, and when? A. By Mr. C. A. 
McEuen for a number of years. 

Q. How many years before this transaction? A. Well, I should 
say three years before—anyway two or three years. 

Q. After that employinent ceased, what did he do? A. I think 
he did a general collection business, and I suppose he made sales of 
real estate when he could. 

Q. Do you know of any sales of real estate he made at the time of 
this Victoria Flats transaction? A. I don’t know, except I have a 
general knowledge that he was engaged in it. 

Q. Why did you want him as a trustee? A. Simply because Mr. 

Haller desired it to go that wa^^ 

Q. You did not want him ? A. No, I cannot say that I did. 

Q. What was the trust, and how was it evidenced ? A. It was 
simply a deed that was absolute on its face, but Mr. Duke gave Mr. 
Haller a receipt setting forth the fact that he had received this deed 
and held it in trust for Mr. Haller and myself. 

Q. Where is that receipt? A. I have it in my possession. 

Q. Kindly produce it at the next session? A. I will. 

Q. When was it that you saw Mr. Heald about getting the rate of 
interest reduced ? A. Why, we saw Mr. Grayson when we started 
out. 

Q. When did you next see Mr. Heald in connection with 

147 this matter? A. Well, 1 saw him with reference to getting 
the notes scaled down—-in relation to making the applicatiouc 



FBANK I. WOOD ET AL. VS. 




Q. This is the time he gave you the list of the second trust note 
holders? A. Yes. sir. 

Q. After he gave you this list of second trust holders when did 
you next see him? about the Victoria flats? A. I think the next 
time I saw him was in his office. 

Q. What about? A. Why, we told him of the result—that we 
had been unable to get these parties. 

Q. That you could not take this loan? A. Yes, sir, could not get 
these parties to scale down their interests. 

Q. Is that all you told him? A. I told him of the result of my 
efforts. 

Q, Is that all you told him? A. All I can remember at this 
time. 

Q. I wish you would think and tell us whether that is the whole— 
what you tell me is the whole of what you told Mr. Heald ? 

Mr. Talbott: That is hardly a fair question, unless you lay the 
foundation to contradict the witness. 

A. To the best of my recollection that is all. That is about all I 
said to him. 

Q. Now. when did you next see Mr. Heald about that, or in con¬ 
nection with the Victoria flats? A. I have no recollection of seeing 
him in reference to that. 

Q. At any time? A. I think that is all I saw him with 

148 reference to that. 

Q. So that the only interviews you had with Mr. Heald 
with reference to the Victoria flats was: First, to see if the rate of 
interest could not be reduced on the mortgages and, second, to get a 
list of the second trust holders. Third, to state to him that you had 
failed to get them to agree to scale their interests? A. These are 
all the conversations I had in connection with it. 

Q. Was not the first trust on 1404 and 1405 Pennsylvania avenue, 
$13000.00 when you conveyed it to Mr. Haller? A. The first trust 
was for $13,000.00 straight loan when I conveyed it. 

Q. On each house? A. On the two houses. 

Q. What other trusts were on those houses ? A. Why, I gave a 
second trust for $7,000. 

Q. So that, all you gave then for your interest in this entire prop¬ 
erty was the equity in these two houses subject to $21,000.00 trust. 
A. I gave him the property subject to $20,000 encumbrance. 

Q. Are you aware that those two pieces of property were sold 
under the encumbrances and did not bring them? A. I know that 
property was sold under the second trust. 

Q. And it didn’t bring them? A. Yes, sir; it did. 

Q. Did it bring any surplus? A. Yes, sir, it brought enough to 
clear it. 

149 Q. Who made that sale? A. Well, now I cannot recall 
who made the sale. 

Q. Who made the sale of houses 1404 and 1406 Pennsylvania 
avenue? A. I think Mr. Pitt, am, and Mr. Duke, who were the 
trustees, and I would not be certain, as to that. 
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Q. Is your recollection clear as to whether there was a surplus to 
go to Mr. Haller? A. I say it cleared the first trust, and the second 
trust, and the expenses. 

Q. So that Mr. Haller did not get anything for the property ? A. 
Under the sale ? 

Q. Yes. A. I don’t know; I am sure he got my equity in them, 
as far as I was concerned. 

Q. An equity which was proved to be worth nothing ? A. Yes,sir, 
the equity was worth something. 

Q. If the equity was worth something, how do you account for 
the fact that thei*e was no surplus? A. Valuable property sells at 
auction often and does not bring its full value. 

Q. That was a speculative value which could not be realized. A. 
No, I do not think it was a speculative value at all—it was an actual 
value. 

Q. How do you fix an actual value to this property as distin¬ 
guished from the fact, that it only realized enough to pay the trusts 
and expenses? A. What it would sell for at private sale,and what 
the adjoining properties were held at—that is the way I fix it—I 
also fix it by the value put on the property. 

150 Mr. Darfjngton : I will resume my cross-examination of 
this witness at the next session. 

Thereupon, H. Maurice Talbott, one of the defendants, a wit¬ 
ness of competent age, called on behalf of the defendants, being first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Carusi : 

Q. What is your full name? A. H. Maurice Talbott. 

Q. Are you the H. Maurice Talbott named as one of the defend¬ 
ants in this case? A. I am. 

Q. State your connection Mr. Talbott, with the Victoria flats? 
When that property was acquired, and what you acquired ? A. I 
am the legal owner of one-half undivided interest in it, subject to 
the trust that is on it. I am the legal owner of an undivided one- 
half interest in it subject to the trusts that are on it; there are two 
trusts. 

Q. How did you acquire it? A. I bought it from Mr. Nicholas 
T. Haller; I had known Mr. Wood, and Mr. Duke, for quite a num¬ 
ber of years, and had considerable dealings with Mr. Wood. Mr. 
Wood, sometime in the latter pan of 1898, or tlie early part of 1899, 
talked with me considerably about his interest in the Victoria 
161 hotel, and tried to induce me to become interested in it, either 
by buying Mr. Haller out, or buying a portion of the interest 
of Mr. Haller. The matter went on between Mr. Wood and myself 
for some months before I had a talk with Mr. Haller. Then, I had 
several conversations with Mr. Haller and Mr. Duke, or negotiations 
rather, between Mr. Duke and myself for Mr. Haller; Mr. Duke 
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seemed to be connected with Mr. Haller in some way, and made Mr. 
Haller’s office his headquarters. It finally resulted in my getting 
an option on the other undivided half interest, which option, I now 
file with the examiner, and ask that it be marked H. M. T. No. 1. 

Note. —Paper referred to by the witness put in evidence, and 
marked H. M. T. No. 1. 

(Witness continuing:) The date of this is the 29th day of March, 
1901. 

(By Mr. Carusi :) 

Q. Is that option on the Victoria flats proper? A. This option 
was on lots 1 and 2 of Hill’s subdivision of Mount Pleasant. 

(Witness continuing:) This resulted in my purchasing the prop¬ 
erty on the 1st day of April, 1899, as will be seen by Exhibit H. M. T. 
No. 2. I paid Mr. Nicliolas T. Haller $3100—one thousand dollars 
of which I paid in cash, a short note for $500, and two notes of 
$800.00 each. Mr. Haller informed me when these two notes for 
$800 each were given, that quite a good deal of money had been 
borrowed by him from some relative of his, and that he wanted 
these notes to pay her back, the money—that she had already part 
of the money that she had given him, and which he had 

152 used in the coustructiou of the Victoria flats, and that the 
notes would suit him as well as the cash for this lady would 

want to have it invested anvhow. 

«Nr 

Q. Were those notes paid ? A. I have the notes in ray possession 
now. Now more than a week or ten days afterwards I met Mr. J. 
Sprigg Poole, who informed me that he had purchased of Mr. 
Haller both of the notes. I offer the notes in evidence and ask that 
they be marked. 

Note. —Notes referred to by the witness offered in evidence and 
marked Exhibits H. M. T. Nos. 3 and 4. 

My purchase was based largely upon the information that I had 
derive<i, and the value of the land surrounding the Victoria hotel, 
from B. H. Warner, and several other real estate men of Washing¬ 
ton city, who valued this land at from $1.50 to $2.50 |)er foot. 
Shortly after this, Mr. Wood made tlie demand upon B. H. Warner 
& Company. 

Mr. Darlington : How do you know that? 

The Witness: I was there and heard it, sir. 

Witness continuing: Mr. Wood ma le demand upon Warner & 
Company for possession of the property which was at once given, 
and Mr. Wood began then to run the Victoria hotel himself. It 
was not very long after that before I discovered, or had reason to 
believe, that the rosy views entertained by Mr. Wood as to the value 
of the hotel property would not be realized, unless we could very 
materially scale down the expenses of the building. Then the 
suggestion was made that we procure a loan at a less rate 
of interest per cent, than 6%, that being the amount 

153 of interest of both of the trusts on it. Being well acquainted 
with Mr. Warner and Mr. Wine I went to see them for the 
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purpose of finding out from them whether or not the loan which was 
not then due could be taken up. I did not see Mr. Warner, but had 
an interview with Mr. Wine. He informed me that they controlled 
a good many of those notes, and that he had no doubt that that could 
be done, and he advised me to go ahead and get my loan up. Mr. 
Wood was not present at that time, but suggested that a Mr. Williard 
owned $5,000 worth of that paper, and that we might have to pay 
Mr. Williard a little bonus to get those notes. We then made appli¬ 
cation to Mr. Lampton who assured us that he could procure for us 
a loan of $100,000. While the negotiation was going on about this 
loan, we did nothing with the second trust holders. Then we applied 
to Dudley & Michner, and Mr. Michner assured us that he could 
secure the loan of $100,000 for us. We then went to see Mr. John C. 
Heald, with whom I was well acquainted, at that time having sev¬ 
eral matters of business with him, to see what could be done in the 
way of fitting a $100,000 loan into the $116,000 worth of indebted¬ 
ness. Mr. Heald met us very cordially and said that he represented 
about $10,000 worth of the loans, and owned, I think, nearly $3,000 
worth in it himself; that he would scale his interest 10%, and pos¬ 
sibly more, and that if we would push the matter through, and did 
not have money enough to go through with it, he would see that his 
parties took second trust notes for the amount that the loan lacked. 
All during the negotiations with Mr. Haller he was constantly 
telling me, or rather at every interview he would tell me, 
154 that the second trust men would sell their notes at a large 
discount, the exact amount of discount I don^t recall, but it 
left the impression upon my mind that they would be willing to 
take on an average of 50% for their notes. So that, when we got 
Mr. Heald in position where he could aid us, Mr. Heald also said in 
our conversations with him, that he either represented some Balti¬ 
more second trust creditors, or could get them to <lo as he was doing. 
Now, after we had arranged this matter with Mr. Heald, Mr. Wood 
and myself started to Mr. Haller’s office to get him to either go w’ith 
us to see these second trust men or put us on their track. We found 
Mr. Duke in the office when we got there. We told Mr. Haller our 
business, and reminded him of his assertions that these notes could 
be bought or scaled down, told him that we thought we had suc¬ 
ceeded in getting a loan of of $100,000, and while we were talking 
with Mr. Haller, Mr. Grayson walked in. Mr. Haller at once intro¬ 
duced us to Mr. Grayson, and I started the conversation by stating 
to him that we were trying to adjust the loans on the Victoria oji a 
better basis, and that we thought we had a $100,000 loan which 
would leave us $98,000 cash of available money. Mr. Grayson, with¬ 
out any reason, immediately began to talk in a discourteous and loud 
manner, indicating by his talk that he did not believe what I was 
stating, by demanding. “ Yes,” he said, “ I will take $5500.00 for my 
claim if you will sit right down and write the check. I told Mr. 
Grayson that he certainly failed to understand what we were trying 
to do. I said, “ I have not $5500 for which I can give you a check, 
and unless you appreciate the fact and believe what we are 
9—1304a 
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telling you that this whole matter depends upon our 

155 procuring this loan, we will not be able to get this deal 
through.” His answer and all the balance of his talk from 

that time until he left Mr. Haller’s office was discourteous and un- 
gentlemanl 3 ^ He left, and as he was leaving said: when we get 
ready to give him $5,000, he would be willing to talk to us. I said 
that unless we could have that in writing, and time enough to ad¬ 
just the matter, that his proposition was foolish; that we did not in¬ 
tend to put ourselves in the attitude of being compelled to pay 
$2,000. for a loan secured for us, and then not be able to take the 
loan, and that he ought to have judgment enough to know it, or 
words to that effect. Mr. Wood and Mr. Haller, and myself, at Mr. 
Hallers suggestion then went to a Mr. Muddiman, wdio met us 
courteously; said that he would take 10 % off of his bill; and re¬ 
marked that if it was necessary he would take more off; and after 
a pleasing talk we left him, and then went down on 10th street to 
see somebody else. We did not find the 10th Street man at his 
place, and then we went up on 14th street to see some parties, and 
did not find them at home. We then came back to the 10th Street 
man, and dirl not find him. That was all the connection I had with 
the attempted scaling of these notes to fill the $100,000. loan which 
I wanted to get. 1 never attempted to buy an^* of these notes either 
directly or indirectly at any price, and no attempt was made by me 
to either buy Mr. Grayson’s note nor anybody else’s note. An at¬ 
tempt was made to fix this loan with the profits, to get their money 
out of the building, which, had Mr. Grayson, met us courteously 
and acceded to any reasonable proposition. 

Mr. Darlington : I object to the hypothetical part of that 

156 answer and move to strike it out. 

Mr. Carusi: That is not proper and should go out. 


Witness continuing: I became disgusted with the attempt to 
borrow the money, and Mr. Wood continued to run the hotel up to 
the time when it was demonstrated by the failure of collecting suffi¬ 
cient funds from the liotel to pay the interest on the first trust. 
Then relying upon the valuation placed upon the ground surround¬ 
ing the hotel, to get my money out of it, 1 would not put in any 
more money. I called at the Victoria hotel one evening, not by 
appointment with Mr. Grayson, but found him there just leaving 
as I went in. Mr. Wood informed me that the demand had been 
made on him for for the amount of money in his hands by Mr. 
Grayson for the purpose of either paying tlie interest, or paying it 
as far as it would go. Mr. Grayson went back into the office of the 
hotel, and we had a talk lasting for perhaps half an hour, and pos¬ 
sibly more. 

This time the talk was a pleasant one; it began by Mr. Wood 
telling me that he had consulted with Mr. Ridout as to the pa^unent 
of the money he had in his hands, and that Mr. Ridout had advised 
him not to turn this monev over which led to the remark bv rne to 
Mr. Grayson that the trust, I had no doubt, provided in the default 
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of the payment of the interest, the whole amount secured by 
167 the trust became due, and that he had demanded the money 
Wood had with which to pay the interest to Mr. Warner. I 
then asked Mr. Grayson in the event that Mr. Warner declined to 
receive the interest, what would he do with the money? He de¬ 
clined to answer this, although I repeated the question twice, if not 
three times. I then said to him, “ Mr. Gra 3 ^son if you decline to 
answer that question, I think the money is just as safe in Mr. Wood’s 
hands as it is in your hands. Then, a general conversation resulted 
about the building, and then in that conversation he explained how 
the building came to be located without any of the surrounding 
land being owned by the building itself. And said that Mr. Haller 
was a fool for building it that way. I said to him, “Yes, that was 
not only foolish, but unfortunate.” I told him that Mr. Wood had 
his money in there, and I had mine, and that quite a number of 
laboring men and mechanics and contractors had their money in 
there, and that all we wanted, Mr. Wood and myself was to get our 
money out of it, and that it did not look to me like the property 
would bring enough to bring us out of it, but that, as far as I was 
concerned, J thought the land surrounding the building which had 
a $12,000. trust on it, was sufficiently valuable to bring us out; or 
if, it did not that was all we could look to to bring us out. Mr. 
Grayson then asked us, then following this question as to what we 
had in it, or the amount of money Mr. Wood and I had in it. Mr. 
Grayson then asked us either what we would take for the laud, or 
what the land was worth, and my answer to that was, having in 
mind the amount of money that Mr. Wood represented he 
158 had in it, and what I knew I had in it, was that it would be 
high priced land, or words to that effect. Shortly after this 
Mr. Grayson left and that ended that part of the conversation. 

Q. Did you see Mr. Warner prior to, or after, the default had been 
made in interest on the first trust, and ask him not to sell the 
property ? A. No, I did not. 

Q. Had you at that time, or had Mr. Wood, in his possession suf¬ 
ficient funds to pay the interest then due for interest on the first 
trust, if Mr. Warner would have accepted it? A. I can only say 
that I did not have any of the funds. Mr. Wood had the mone}^,. 
and I think he did not have enough. I think he had $1200. or 
$1400., and the interest was, I think $2200. 

Q. What connection, if any Mr. Talbott, did you have, with the 
so-called Holt and Sebring trust? A. I had no connection with it, 
except I was informed by Mr; Wood in the early part of the negoti¬ 
ations, that there was such a trust there, and I took this Exhibit 
No. 2, and demanded that this trust be released, and Mr. Wood 
informed me that it had been released. This was in Mr. Haller’s 
presence, and Mr. Haller added to that that it was only put there as 
a blind. My answer to that was that I did not care what kind of a 
blind it was—that I wanted it released, and I think that Mr. Wood 
answered that it had already been released, but I knew nothing of 
the transaction. I was not acquainted with Mr. Haller at the time 
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it was drawn. My first connection with this whole matter 
169 was caused by Mr. Wood telling me that the holders of two 
of the notes secured by the trust on the land surrounding the 
building wanted their money, and that he and Mr. Haller were 
unable to pay, and asked me if I could arrange in any way to take 
those notes up. My firm handles consiilerable money, and at that 
time the bank with which I am connected wanted discounts, and 
I presented the matter to the board of directors, and they stated that 
if I would get statements from three or four reputable real estate 
men as to the value of the land surrounding the Victoria Hotel prop¬ 
erty, the Victoria Hotel building, and put up an abstract of the prop¬ 
erty, that it could be gotten by Mr. Haller and Mr. Wood making a 
note and putting the two notes up as collateral security. Mr. Wood, 
or Mr. Haller, I don’t know whic^h, sent up possibly half a dozen 
letters of real estate men in Washington, and an abstract of the prop¬ 
erty which was submitted to me. On the certificates as to the valu¬ 
ation, and on the abstract, the First National Bank of Gaithersburg, 
loaned Mr. Haller and Mr. Wood, $4,000. with these two thousand 
dollar notes as collateral, an<l two of the notes secured by the notes 
of the Holt and Sebring tru.st. I don’t know whv those notes were 
put up, because 1 placed no value on them, and told the board of 
directors, that tliey, in my opinion, were of no value, but the sug¬ 
gestion was made by Mr. Haller, I think, and acceded to by me, and 
this was how 1 knew that there was a third trust on the building. 

Q. Was there ever any agreement that you know of between the 
trustees, McReynolds & Merriwether, the trustees under the 
160 trust on all of lots 1 and 2, except that portion covered by the 
flats property, to release any portion of the ground around the 
flats property ? A During the progress of the negotiations with Mr. 
Haller just before I bought some one said something about a release 
of a portion of that ground. I asked Mr. Haller about it, and he 
said that was not true, but that Mr. McReynolds knew all about it, 
and I could satisf}'^ myself about it by going to see him. I called to 
see Mr. McRejmolds, and he said there was no such agreement; that 
Mr. Haller had submitted sometime before that a propo.sition to 
have a release of ten feet around the building, and that he had 
agreed that if they would pay him a certain amount of money, the 
amount I have forgotten, he would see if he could get the ten feet 
released; that nothing had been done by Mr. Haller toward getting 
the ten feet release, and that the time had expired for the payment 
of the money for the ground, and that as far as the ten foot, or any 
other amount of land, there was no agreement about it. On that 
statement, and on an examination of the letters that passed between 
Mr. Haller and him, or the letter of Mr. McReynolds, which I 
showed him, I bought the property. 

Q. Mr. Talbott, when you acquired your interest in the property, 
was a deed made to you passing you a legal title ? A. No, sir; it 
has not been made yet. 

Q. Who holds the legal title? A. I was informed by Mr. Wood— 
why Mr. Duke held it then. Mr.Wood now holds the title for the land 
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surrounding the Victoria flats, and Mr. Duke holr^s the title 

161 to the ground upon which the Victoria flats stand. The reason 
that the land around the Victoria was deeded to Mr. Wood 

was because in tlie blizzard of 1899, an old gentleman who held one 
of these trust notes on the ground surrounding the Victoria, lost his 
pocket book, and among the contents was one of these notes, and he 
required Mr. Wood to make a duplicate note for the one that was 
lost covering the same ground. For that reason the title of the ten 
feet was put in Mr. Wood by Mr. Duke. (Witness to Mr. Carusi:) 
Isn’t that right ? 

Mr. Darlington: One moment, Mr. Talbott. 

Mr. Carusi: We have not answered as to whether it is right or 
not. 

Witness continuing: lam rather inclined to believe that it was 
the 20 feet that was out into Mr. Wood. 

Mr. Carusi: Mr. Wood, so far as you know, holds the title in 
himself to all the land around the Victoria flats? 

Mr. Darlington: I object to the question; the witness’ recollec¬ 
tion on that point would not be evidence. 

Mr. Carusi : The deed will speak for itself. 

Q. Did you make any objection to the legal title of any of the 
land remaining in Mr. A. B. Duke? A. Not at all; I had the ab¬ 
stract of title of one of your title companies bringing it almost down 
to date, and I made an examination myself, and continued the ab¬ 
stract. 

Q. Did you join Mr. Wood as plaintifiT in bringing suit against 
Bernard A. Duke? 

Mr. Daklington: I submit that that is a matter which can be 
proved only by the record. 

162 Q. What was the reason for making Mr. B. A. Duke a party 
to tlie equity suit? A. Well, he was the holder of the legal 

title, and it became a question as to whether he should not be made 
a party. Mr. Grayson, in one of the conversations—Mr. Grayson, 
or somebody else I don’t know who, spoke of—yes it was Mr. Gray¬ 
son. In this conversation at the Victoria, Mr. Grayson spoke of this 
10 foot space, and after expressing himself that Haller was a fool 
for building on ground with no ground around it; he then spoke of 
tlie 10 foot s|>ace, and afterward Mr. Wood suggested that it would 
be —, if that building was sold to a possible buyer, not to inform him 
by the record of the riglits that he and I had, and suggested docket¬ 
ing a suit of tliat character. I was rather opposed to it at first, be¬ 
cause my theory about that was that the record disclosed the con¬ 
dition of affairs, but I could see no real objection to it, and therefore 
a suit was brought. 

Q. Was this suit brought before or after the property was adver¬ 
tised for sale ? A. I don’t know which—I say I don’t know. 
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Cross-examination. 

By Mr. Darlington: 

Q. Mr. Talbott, you are a member of the bar? A. Yes, sir. 

Q. And have been for liow long a time? A. I have been a mem¬ 
ber of the bar since early in the seventies—from 1872,1873 or 1874; 
somewhere along in there ; I have practiced since 1882. 

Q. You have been actively engaged in practice since 1882? 

163 A. Since 1882. 

' Q. Where? A. In Rockville, Marvland. 

Q. 1 assume that you did not buy these lots without some knowl¬ 
edge at least of the title at the time you bought them,did you? A. 
1 had examined tlie abstract when the first four thousand dollar 
loan was made. 

Q. That was within a short period of that time? 

The Witness: Of what time? Of the time of ray purchase? 

Q. Yes. A. To the time of my purclmse, and I tiien continued 
the examination down to the date from the time of the abstract. 

Q. The borrowing of the $4,000 was shortly before you bought 
your interest, was it not? A. No, it was considerably before that— 
it was possibly five or six months before that. 

Q. At the time of your purchase, did you examine the title from 
the date of the abstract down to the time you purchased? A. I 
think I did that just before the purchase. 

Q. So that, at the time of your purchase, you were advised as to 
the condition of the title? A. Oh, yes. 

Q. How came you to be concerned with this question of the re¬ 
lease of the 10 foot strip on the west and south of the house, or the 
talk about it? A. The suggestion was made either by Mr. 

164 Wood, Mr. Haller, or Mr. Duke, about the ability of the 
holders of one of the trusts to <leraand a release of the 10 foot 

strip around the building. After satisfying myself about that I 
called to see Mr. McReynolds. 

Q. At what time was that—before or after you purchased? A. I 
think it was before. 

Q. Was it before, or after, the $4,000 transaction of the Gaithers¬ 
burg bank? A. I think it is more than likely it was after that. 

Q. It was some time between the two? A. Yes. 

Q. What reasons, or grounds, did you have for the belief that the 
holders of one or the other of these trusts would demand the release 
of this strip? A. M\" recollection of the persons who spoke to me 
about that, Mr. Darlington, was so vague, that I cannot state who 
they were. I can only state that this question came up in some way, 
but I could not tell you now how it came up, 

Q. Now, I wish you would refresh your recollection, if you can, 
and state whether it was or was not in connection with the $4,000.00 
loan made with the bank? A. It was not. 

Q. You made the purchase of the Victoria flats, and the ground 
adjacent, all at the same time? A. Yes, that is right. 

Q. What difference did it make to you whether the 10 foot strip 
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was, or was not released, since you held or owned the whole? 

165 A. It was not a question of release. In answering about it, I 
mean to say this—that in tlie event we could not realize on the 

Victoria Flats property and get out our money, we, according to the 
valuation put on the ground by B. H. Warner & Company, or B. H. 
Warner, and also by three or four or live other real estate men here 
in the city, as to the value of the ground surrounding the Victoria 
Flats property, I could see where I could get my money back. Or 
in other wonls, if we could not make a success of the Victoria, or 
make some disposition of it, either by negotiating the $100,000 loan 
at a less rate of interest by which the hotel would carry itself, and 
leave something for us, that I would still have the value for the 
money that I had in it in the surrounding land. 

Q. This matter of $100,000 transaction was not spoken of at that 
time. A. No, sir; not at that time. 

Q. So that could not have been the reason, could it? A. No, take 
it ill this way : I perhaps don’t explain my position—the question 
in my mind was whether or not the hotel could carry itself, and that 
if it did not, and that if we could not hold on to the hotel and had 
to let it go, the ground surrounding it would be sufficient for me to 
get my money out of it. 

Q. Did you think that your position would be better by having 
the 10 foot strip covered b\^ the trust? A. Well, I don’t understand 
that question, Mr. Darlington. 

166 Q. Would not your security have been better if the 10 foot 
strip were released? A. Certainly it would not have been 

better if we did not own it. I don’t exactly understand your ques¬ 
tion, but if the 10 foot strip had been taken away from us we would 
have had just that much less land. 

Q. But you were not told by anybody that the 10 foot strip had 
been taken away except by the lien of the McReynolds trust? A. 

I must be a little dumb; I cannot understand what you are driv- 
ing at. 

Q. If I understand your testimony in chief, you declined to make ' 
this investment until you had been assured that there had been no 
release of this JO foot strip? A. No,-not the release of it. 

Q. What? A. The question was—whether Mr. Haller had the 
control or ownership of the 10 feet around the building. Now, if 
Mr. Haller did not have that, and these people could come in and 
take it- 

Q. Which people? A. The people who might possibly be the 
owners of the Victoria flats at that time—if they could come in by 
taking the easement we would have that much less land. 

Q. You did not buy the property, and the surrounding land at 
different times? A. No, sir. 

Q. You bouglit them all at once, didn’t you? A. Certainly, but 
I had separated in my own mind the Victoria flats from the 

167 land surrounding it, and had come to the conclusion that even 
if we could not carry on the hotel itself, that the land sur¬ 
rounding it would bring enough to let me out. 
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Q. Would not your position have been better instead of worse if 
you had found that the McReynolds strip had been released from 
the trust since 3 ’’ou were buying the whole thing? A. It was not a 
question of the release of the McRe^molds trust. It was the ques¬ 
tion as to the easement over it, and the ownership, or the con¬ 
nection between the hotel and the surrounding property. 

Q. Of course if the 10 foot strip had been released from the 
McReyHolds trust there would have been just that much less trust 
on the property ? A. Undoubtedly. 

Q. Now, 3 "ou stated in v<)ur testimony in chief, Mr. Talbott, if I 
understood }mu correctly, that before making this purchase, having 
heard of this Haller release, you would not have anything to do 
with the property until you had gone to i\IcReynolds and he had 
shown you a letter and made tlie statement that there was no re¬ 
lease of the 10 foot strip—am I right about that? A. It was not a 
question of release, but it was a question of ownership of the 10 
foot strip. In other words, I wanted to see if the owners of the first 
trust, or the second trust, had any right to the ground surrounding 
the Victoria Hotel propert 3 ^ 

Q. Any right for what purpose? A. A right to go in and de¬ 
mand, or claim, an easement over it. 

168 Q. Easement for what purpose? A. For an 3 ’^ purpose— 
either light and air, or a areawa 3 \ 

Q. What need, so far as 3 mu know, had the second trust people, or 
any other people, for light and air? A. Well, we had understood 
that the building was on the line. 

Q. But you knew that before you bought it? A. Well, I was told 
so. I didn’t know it. 

Q. You knew, did you not, that before the building was begun, 
Warner & Wine, were trustees under a trust for $75,000, and notes 
to that amount were outstanding, upon the securit 3 ^ of the flat prop¬ 
erty? A. I supposed so, but I did not know it. At the time the 
building was begun I did not know anything about it. 

Q. You also knew that the men who built the Victoria F*lats prop- 
ert3^ had put their labor and material into it and held the second 
trust on it? A. I knew of the-Grayson and Fleald trust. 

Q. And 3 mu knew that the trust re[)resented in a large part the 
money due to the material men and contractors in the construction 
of the Victoria flats? A. No, I didn’t know that. 

Q. Had you no information at all as to the consideration of the 
second trust notes—what they represented? 

The Witness: At the time I bought? 

Q. Yes? A. I am not sure that I did, and I am not sure that I 
did not. 

Q. You knew, did you not, that both the holders of the 

169 Warner & Wine trust notes, and the owners of the Grayson and 
Heald notes, were dependent for their security, in a large part, 

in this easement for light and air to the property? A. Ineverknew 
any claim to be set up by this easement until D^r. Gra 3 ^son claimed 
an easement at the conversation had at the Victoria flats. 
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Q. And yet you declined to purchase until you had seen Mr. Mc- 
Reynolds to see whether or not there was anything between him 
and Mr. Haller affecting the 10 foot strip around the building, and 
had been assured by McReynolds that there was not. And you told 
us several times that you did that because there was some question 
of one or the other of these trust note holders having a claim to this 
easement? A. I am not sure that that came from the trust owners; 
it may have come from Mr. Haller. 

Q. Did you learn from somebody that there was a likelihood of 
some of these trust holders claiming that there was an easement in 
favor of the flats ? A. No, I never heard of that excepting there was 
a trust on the building. 

Q. Now, if you did not think that the trust note holders were the 
people who were claiming, or might claim, an easement, who did 
you think might claim an easement? 

The Witness : How is that? 

Q. If it was not the trust holders, by that term I mean the holders 
of the trust notes who might claim an interest, or the easement over 
that strip—who was it that might claim it? 

170 The Witness: The question relates to the land surround¬ 
ing the Victoria flats ? 

Q. Now, the value of that land would have been very materially 
reduced by somebody claiming an interest, or a riglit there? Now, 
who was it that you were told had, or might have, an easement over 
that land? A. I am not sure about that at all. 

Q. I wish you would recollect? A. The ten foot question came 
up in some of those talks. I don’t know just when it came up. 

Q. It was before 3 mu bought 3 ^ou said ? A. I think it was before 
I bought, and yet it might have been after I bought, because I can 
see how that thing could have come up afterwards very readil 3 \ 

Q. You fouml, from your examination of the title, did \^ou not, 
the 10 foot strip had been taken from the McRe^molds and Meri¬ 
wether tract and added to the Victoria flats b}^ a deed from Haller 
to Duke—that had been done in 1898? A. In all probability when 
I made that examination I either knew of that fact, or took Mr. 
Wood’s word for that part of it. 

Q. You say you had an abstract? A. I had an abstract to a cer¬ 
tain point, and then I examined it after that. 

Q. Who was it that you understood eitlier claimed, or might pos¬ 
sibly claim, an easement in that 10 foot strip? A. Either I have 
made myself obscure, or I don’t understand your questions. It was 
not the easement at first. It was some suggestion about the 10 foot 
strip. The land around the Victoria, of course, was more 

171 valuable without an easement than it would have been with 
one, especially a high building towering over a low one. 

Q. More valuable to whom? A. To anybody I should think. 

Q. More valuable to the Victoria Flats property? A. No, to the 
owner. 

Q. Owner of what? A. The owner of the land. 

Q. How about the owner of the Victoria flats, of whom you were 

10—1304a 
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then becoming one ? A. I have answered that before by st^^ting 
ihat in my mind there were two ways by which we could come 
out of the transaction, I tnought, with our money—either make 
some money, or at least get our money back. One was by running 
the Victoria, and having the receij)ts exceed the expenditures, and 
Mr. Wood, thought that this could be better worked out by reducing 
the interest charges on the hotel which we attempted to do; and the 
other theory was that if we could not work the hotel and get out of 
it and get our money back or make mone\% that we were safe on the 
ground surrounding the hotel, the statement having been made by 
Mr. Warner and several other real estate operators, that this ground 
was worth from $1.50 to $2.50 a foot, and as the trust on it did not 
go up to more than half or f of its value, and as we were under no 
legal or moral obligation to pay any of the debts contracted by Mr. 
Haller, than which were secured by deed of trust on the Victoria 
Flats property, we thought that we would try the Victoria flats, and 
if that did not pay, or we could not make it pay, we would simply 
abandon that and hold on to the land surrounding it; there 

172 was no attempt made by me, nor did I authorize any one on 
my behalf to purchase any of the second trust notes at a dis¬ 
count. 

Mr. Darlington: I must object. You are wandering very far 
from the question. 

A. The $100,000.00 trust had it been secured, would have fixed 
that part of it, but as we could not make the Victoria flats pay, we 
abandoned that much and relied on the ground surrounding the Vic¬ 
toria Flats property to realize our money which we had invested. 

Q. I am asking you about what occurred at the time you bought 
your interest, and your answer relates to what took place more than 
a year after that? A. Will you kindly repeat the question so that 
I can get on the track again ? 

Q. My question all along has been—who it was you were informed 
either had, or might have, an easement, or a claim of ownership, or 
some other claims upon this 10 foot strip, and which matter you in¬ 
vestigated before you bought? I want to know who it was that had 
this claim, or might have had it? Not who told you, but who was 
the possible claimant? A. Mr. Haller, or Mr. Wood, or Mr. Duke, 
but I don’t know which, said something about a 10 foot strip around 
the building—that Mr. Haller could have had it released under cer¬ 
tain conditions. Now, all 1 wanted to know was whether that was 
true. 

Q. How did that affect you? A. Why, it affected just that much 
less—it did not affect me. 

Q. How much would that affect your interest if it were 

173 true, as you then understood it? A. Well, it would affect it 
this wav—that land fronted 30 foot on 14th street, and I was 

satisfied that it could be divided into two lots, whereas, a 20 foot lot 
could not be divided into two lots. Then, it became a question as 
to whether, or what, connection the 10 foot strip had with the Vic¬ 
toria flats. 
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Qi Do you mean this—you thought if they had aright to a release 
of the strip it might narrow the frontage south of the Victoria flatSj 
and lessen its value? A. No, not at all—only the land surrounding. 
the Victoria; the value of the land is large- increased by the Victo¬ 
ria flats being there without any easement of light and air. 

Q. Was it your idea that if this 14th Street frontage of 30 feet was. 
unaffected by the easement, you could make two lots of it, whereas, if 
there was this easement right you could only make one. A. That 
is not all of it at all. I wanted to know what, outside of the record, 
affected this piece of land. I wanted to know what, outside of the 
record, as some notice had been brought home to me of the 10 foot, 
strip—I wanted to know all about it. 

A _ 

Mr. Darlington : Mr. Talbott, ^mu well knew, as a lawyer, did 
you not—that if Mr. Haller had this supposed right, and you bought, 
all of Haller’s interest in the Victoria flats, \mu received it, didn’t 
you? A. Why yes, but he didn’t have it. 

Q. So you were not afraid of any interest that Haller might have 
about an easement? A. It must have been somebody else 
174 that you thought might have an easement? A. I called to 
see Mr. McRejmolds purely for the purpose of finding out 
what papers were in existence affecting this 10 foot strip, some no¬ 
tice having been brought home to me,—that there was some paper 
in existence affecting it, and I was informed by Mr. McReynolds 
that Mr. Haller had either written him a letter, or sent him one re¬ 
questing him to release ten feet around the building upon the pay¬ 
ment of a certain sum of money, to which Mr. McReynolds had 
agreed if Mr. Haller paid it in a certain time- 

Q. I want to know who it was you thought had this possible claim 
either to the easement, or the right to this strip? A. Mr. Haller,of 
course. 

Q. You knew, that if Mr. Haller held it he would get it? You 
have told us that you heard from some source that somebody either 
was claiming, or might claim, a release to the 10 foot strip, or an 
easement in the 10 foot strip, or some right in the 10 foot strip. 
Now, what I want to know is—who was the possible claimant whom 
you thought might happen to have such a claim? A. Why, any¬ 
body except Mr. Haller. The information came to me about the 
release of a 10 foot strip, and, having some information about it, I 
wanted to find out all about it, because a notice had been brought, 
home to me that there was a possibility of them getting this. I 
knew that if a lawyer has information he is bound by that informa¬ 
tion, and is put upon inquiry to find out all about it. I called to 
see McReynolds to find out all about this 10 foot strip. I 
176 heard that Mr. Haller was to pay a sum and get it within a 
certain time, and that he had not taken it, and I was assured 
by Mr. McReynolds that that was ail the information he had affect¬ 
ing the 10 foot strip, or any other part of that 1.0 feet of land. 

Q. As a lawyer you also knew, did you not, that any rights that. 
Mr. Haller had would be obtained by yourself if you bought all his 
rights? A. Why, certainly. 
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Q. So that, acting on your legal notice that you had some infor¬ 
mation, or some knowledge, outside of the record, you tried to see if 
some third person had an interest? A. I could see how a paper 
could be in existence aflPecting the land surrounding the Victoria 
flats, and knowing that if there was such a paper that there was 
sufficient notice attached to me to bind me by it, and I went to see 
McReynolds. 

Q. You knew sufficient notice of whose rights? A. I never 
thought as to whose riglits specially—that effect of it—but I knew 
that there was a paper in existence atfecting any of that land sur¬ 
rounding the Victoria hotel, tluit I had sufficient notice to put me 
upon legal enquiry, and I went to McReynolds for the purpose of 
finding out, not whether Mr. Haller, or the second trust holders had 
any special rights, or easements, or anything else in connection with 
it at all—I went for the purpose of finding out just what that paper 
was. 

Q. Of finding out whether anybody had any rights, or not—is 
that right? A. You can phrase it that way, but my object 

176 was to find out what was in that p:iper, and how far and how 
it affected the land surrounding the Victoria? 

Q. You have said that yon thought you had twochances of getting 
your money, meaning, I presume, your investment and your profits? 
A. Yes, sir. 

Q. One was by running the Victoria Hotel flats, and getting ^mur 
money by that means—that was one method was it? A. Yes; Mr. 
Wood’s theory was that the hotel could he made a success. 

Q. Do you now say that Mr. Wood had that theory, and you had 
not? A. I didn’t take as rosy a view of it as he did, although I 
thought it was well worth trying, and was willing to let him try 
it. 

Q. You said, Mr. Talbott, that we had tliese two methods? A. 
Well, if I used the term “ we” I meant Mr. Wood and myself. 

Q. Now, you never had any idea, did you, that you and Mr. Wood 
would get your money out of the Victoria flats if it was deprived of 
the 10 foot strip, and of light and air over it did ^mu? A. I think 
Mr. Wood’s theory was to run the flats his idea was that we could 
make it pay, 

Q. But you could not make it pay if you were deprived of air and 
night on two sides. A. Well, as long as we owned both sides that 
question did not bother us very much. 

177 Q. You knew, did you not, that you could not get your 
money out of the Victoria flats unless it had light and air 

from that 10 foot strip, didn’t you? A. Not necessarily. That 
question did not enter into our calculations at all because we owned 
all around it. 

Q. You knew perfectly well, Mr. Talbott, that the hotel flats enter¬ 
prise would be a financial failure if it was deprived of light and air 
on two sides of it? A. That question did not affect us at all—as a 
matter of fact we owned all around it. 

Q. I am asking you, from your understanding of that building 
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whether it could be made a financial success if no light and air 
could be had on those sides? A. It was less valuable. 

Q. Is that answering my question—as to whether you could 
make a financial success with those disadvantages. A. We had 
them. 

Q. You not only had them, but you knew before you bought and 
went into tbe enterprise, that a ten foot strip had been agreed to b}^ 
Haller and Duke ? A. I knew that I bought Haller^s interest in 
both lots. 

Q. Do you wish to modify your previous statement—that you had 
an abstract, and continued that abstract yourself down to the time 
of the purchase ? A. No sir ; I do not wisli to modifv my statement. 
I had Mr. Wood^s statement that he owned a half in the two lots, 
and that Mr. Haller owned the other half, and I did not 

178 bother myself as far as the question went as to whether or not 
the ten foot had been conveyed in a separate conveyance. I 

don’t recall that when T finished the examination that I learned of 
the conveyance of the 10 foot strip in the deed from Haller to Duke. 
In other words, I may have struck that deed, and knowing that a 
deed having been executed, not necessarily that deed, but having 
been notified or informed by Mr. Wood that he had a half interest, 
as soon as I struck the deed I would pass the deed with possibl}'^ no 
more than a cursory glance—then I might have information and 
might not. 

Q. Do you know that the deed died by the separation of the 10 
foot strip b\^ the conveyance from Duke—to Wood? A. I can only 
give that by the fact that Mr. Wood advised with me about replacing 
the note that was lost b}^ this old gentleman. 

Q. What was his name? A. I believe it was Carter. 

Q. Did Mr. Duke give a deed of trust to Carter securing the note? 
A. I think Wood gave the deed of trust note to Carter. 

Q. Will your abstract show us? A. I have not the abstract. 

Q. When you sign your deposition will you give us that informa¬ 
tion as to the lost Carter note? —. I am sure it was Wood; I did 
not have a thing to do with it. I only know that in a general 
way. 

179 Q. Would not your abstract of title show that there was 
such a deed ? A. Why, the abstract was not made up to that 

point. I did not continue the abstract in the way of writing it out 
at all. That abstract is now at the bank. That would not be here 
on the abstract. The bank has the abstract vet, but that would not 
show there at all. From the very nature of things it could not. 

Q. You think that this Carter note transaction took place a, long¬ 
time before any of the transactions—did you not say that? A. Oh, 
no ; not such a long time before—it was the time the old man lost 
the note. You can tell if you take into consideration the time of the 
blizzard. The matter was submitted to me. 

Q. Who told you that this outlaying ground near the Victoria 
hotel or flats was worth $1.50 to $2.50 a foot? A. Well, when the 
first note was made of $4,000. to the First National Bank of Gaithers¬ 
burg by Haller & Wood, the board of directors. 
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Q. Who put that valuation on it? ' A. B. H. Warner was one; a 
man bv the name of Ger?nan, I think, was another. Another man 
by the name of Pitman, I think, was another. 

Q. What did Mr. Warner value the ground at? A. I am speak¬ 
ing from recollection entirely—they ran from $1.60 to $2.50 a foot. 

Q. I am only asking for Mr. Warner’s valuation? A. I 

180 could not tell you. I think Mr. Warner put the 14th street 
side at $2.50, and Welling place at $2. a foot. 

Q. Mr. Talbott, you had a conversation, did you not, with 
B. H. Warner, 4 Company about replacing the loan on the Victoria 
flats in case of a sale under the trust? A. Yes, sir; I had a con¬ 
versation with Mr. B. H. Warner. 

Q. When did that take place? A. It was either with Mr. Warner, 
or with Mr. Rheem, or Mr. Swartzell. I don’t know Mr. Swartzell 
from Mr. Rheem. 

Q. When did that conversation take place? A. That conversation 
was before the property was advertised. 

Q. Before or during the pendency of the advertisement? A. It 
was either before or after. 

Q. What is your best recollection about that? A. I could not tell 
you—it was either the time it was being advertised, or before it was 
being advertised. 

Q. So that before the advertisement \mu were considering the 
matter of the sale, and your [)urchasing the property and mortgag¬ 
ing it? A. The conversation had with Mr. Warner, or Mr. Rheem, 
or Mr. Sw’artzell, I don’t know which, was either after the property 
was advertised, or before, I don’t know which, but w^e were not only 
considering the possibility of getting out of it, the possible way out 
of it, by mortgaging it, but any other way that we could get out, 
and I had this talk with Mr. Warner, or Mr. Rheem, or Mr. 
Swartzell, I am not sure which gentleman—I think Mr. 

181 Warner and Mr. Swartzell. I think they were both in there 
at the same time. 

Q. Where did this conversation take place? With Mr. Grayson 
at which you inquired of him what he would do if the W^arnercoin- 
pany should refuse to accept the interest? A. It took place in the 
Victoria. 

Q. Did you have a telephone there? A. I don’t know. 

Q. Don’t you. know, Mr. Talbott, on reflection, that there was a 
telephone there at the time? A. No, I do not. 

Q. You didn’t not telephone down to Warner & Company, and 
inquire whether they would accept the interest? A. No, I did not 
have anything to do with the hotel, or the conduct of it. 

Q. And you made no inquiry, as to this matter? A. I did not 
see, or telephone, or talk, with Mr. Warner, or to any member of the 
firm, on the subject. Those matters were left entirely to Mr. Wood, 
as I had nothing to do with the conduct of the hotel. I simply 
asked Mr. Grayson what he would do with the money in the event 
Warner & Company declined to receive it, and Mr. Grayson declined 
to answer the question, and I then told him that I thought the 








* 

DAVID C. GRAYSON, TRDSTEIC, ET At, 79 

money was just as safe in Mr. Wood’s hands as in Mr. Grayson’s 
hands. 

Q. Now, having suggested an obstacle to the payment of this in¬ 
terest, you took no means to find out whether B. H. Warner would 
accept the interest? A. I didn’t suggest an obstacle at all. 

182 Q. Didn’t you suggest the possibility of B. H. Warner & 
Company’s refusal to accept the interest? A. That is a ques¬ 
tion we will argue. 1 simply made the assertion that many times 
when a deed of trust, on which the interest is overdue was not paid, 
that parties would foreclose and decline the interest and in the event 
that Mr. Warner did refuse the interest, I wanted to know what Mr. 
Grayson intended to do with the money. 

Q. I didn’t ask you that—I simply ask you what efforts you 
made to find out as to whether or not there would be any such 
thing as Warner & Company’s refusal of the interest if tendered 
them? A. I have answered that. 

Q. Do I understand you to say that you were conferred with, and 
did acquiesce in this suit of Wood against Duke? A. I objected to 
this suit, saying that it was rather against my judgment, but upon 
Mr. Wood’s representation that it would be unfair to possible pur¬ 
chasers to have an}'^ question arise, and that in his opinion that Mr. 
Grayson would go so far as to represent that they had some interest 
in that 10 foot strip, and that as we wanted to ascertain our rights, 
that the suit had better be docketed, and I consented that he should 
do so. 

Q. You were quite aware that any statements as to your rights 
over the strip which you tliought essential, could be made at the 
sale, without instituting the suit—without having it advertised in 
the papers and driving persons avvay from attendance at the 

183 sale? A. That would have been unpleasant, and, from our 
view of the case, unnecessary. 

Q. Now, Mr. Talbott, there is a question I feel it my duty to ask: 

Did you see the bill filed by Wood against Duke? A. I am not 
sure that I did. If I did I have no recollection of it. 

Note. —Adjourned to meet on Monday night, Oct. 28th. 1901, at 
8 o’clock p. m., at the same place. 

WILLIAM H. SHIPLEY, 

Exammer in Chancery. 

/ 

In the Supreme Court of the District of Columbia. 

David C. Grayson et al.) 

vs. V In Equity. No. 20773. 

Frank I. Wood et al. j 

Washington, D. C., October 25th^ 1901— 

Friday, at 2 o’clock p. m. 

Met, pursuant to agreement, at the office of Eugene Carusi & Sons, 
Columbian building. No. 416 Fifth street, northwest, on the day 
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above indicated, to continue tiie taking of testimony on behalf of 
the defendants in the above entitled cause : 

184 Present: J. J. Darlington, Esq., counsel for the complain¬ 
ants; Charles P. Carusi, and John Ridout, Esqrs., counsel for 

the defendants, H. Maurice Talbott, Frank I. Wood, and The First 
National Bank of Gaithersburg. Jesse E. Potbury, Esq., counsel for 
the intervening petitioner, Fred Drew. 

Whereupon H. Maurice TxVLBOtt, a witness of competpit age, 
one of the defendants, was called for further cross-examination, and 
testified as follows: 

Cross-examination continued. 

By Mr. Darlington : 

Q. Will you kindly look at the copy of the bill filed by Mr. Wood 
against Mr. Duke, which has been made an exhibit in this case, and 
state please, whetlier you saw it before it was filed ? A. I am not 
sure that I did, but I think it is possible. 

Q. What is your best recollection on the subject—that you did, or 
did not? A. My best recollection is that I did not see it. 

Mr. Darlington: Then I will ask you no questions about it. 

Q. You refer in your testimony to “the first $4,000 loan’^—what 
do you mean by that term of expression ? A. I mean by 

185 that that wlien Wood and Haller made the $4,000.00 note to 
the First National Bank of Gaithersburg. That note has 

been renewed from that time to this, and 1 refer to the first making 
of the note. 

Q. What was done with the proceeds of that loan upon the bank? 
A. We went to the holder of the note—holder of the notes. 

Q. Of what notes? A. Of the two, $2,000 notes that were then 
due. 

Q. This was then virtually a transaction for the relief of the 
holder of two of the promissory notes secured by the McReynolds & 
Merriwether trust, was it ? A. 1 think it was for the relief of Wood & 
Haller by substituting for the holder of the notes who wanted the 
money, another holder of the notes wlio would be willing to carry it. 

Q. Do you know whether these two notes were due at the time of 
this transaction? A. 1 think they were; they were so stated to me 
to be due. 

Q. The person who received the proceeds of this bank loan was 
Ml’S. Alice A. Hill, was it not? A. I think so. 

Q. And slie was the same person, was she not, who was to give a 
release of the ten foot strip, if $4,000 of the loan secured on the 
Merriwether and McReynolds property was paid ? A. That need not 
necessarily be true, nor do I know it to be true, because I think 
there were other holders of these notes besides Mrs. Hill. 

186 Q. My question was whether this agreement to release the 
ten foot strip was not in consideration of the paying of $4,000. 






DAVID C. GRAYSON, TRUSTEE, ET AL. 81 

which release Mrs. Hill was to direct as holder of the other notes ? 
A. That I don^t know. 

Q. You told us what took place in an interview between Mr. 
McReynolds and yourself? A. That was long after this transac¬ 
tion. 

Q. Is that not what he told you about the transaction ? A. I 
don^t even remember that Mrs. Hill’s name was mentioned in that 
transaction. 

Q. You have referred to a new deed of trust placed upon what I 
call the McReynolds <fe Merriwether ground or tract, growing out of 
the loss of the note held by Mr. Carter. Do you remember who the 
trustees in that new trust were ? A. I do not. 

Q. Do you recall whether it was not a trust to Mr. Wood to Mc¬ 
Reynolds & Merri wether, the original trustees, securing a note which 
Mr. Carter lost ? A. I do not; I only know that trust was given as 
a substitute for the lost note, and under the advice of Mr. Browning, 
Frank T. Browning, now deceased. It took that course. I did not 
think at the time that it was necessary. 

Mr. Darlington : I find this Wood—Carter transaction to be a 
deed of trust, and which deed of trust is dated April 3rd, 1899, 

187 and recorded in Liber 2421 at page 26. Can we agree to that 
date and reference subject to objection. 

Mr. Carusi : Yes, subject to any objection as to its materiality, and 
reserving all other proper objections. 

By Mr. Darlington : 

Q. In your purchase of Mr. Haller’s interest in the Victoria flats, 
what agreement was there between you in regard to your providing 
for the second trust holders’ claims within a certain period ? 

Mr. Ridout : That question is objected to unless there is some evi¬ 
dence that it was in writing. It is not competent to show any verbal 
agreement. 

A. There was absolutely none. I notice that Mr. Haller has 
made such a statement in his answer, but it is absolutely and un- 
qualifidedly false, and that is not all—Haller knows it is false. 

Redirect examination. 

By Mr. Carusi : 

Q. Did you acquire your interest in the flats property, and the 
adjoining property, before or after the so-called Grayson & Heald 
trust ? A. Long after. 

Q. How long after ? A. 1897 and April 1899. The Grayson & 
Heald trust is dated December 1897, and the Grayson trust was in 
December 1897, and I purchased in April 1899. 

Q. Mr. Talbott, who was it first told you that there was an agree¬ 
ment by McReynolds, or by McReynolds & Merriwether to re- 

188 lease ten feet adjacent to the flats property ? A. lam not 
sure about that, but I think it was more than likelv that it 
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was Mr. Duke. Now, the circumstances of that were; first, that in 
conference with Haller & Wood and Duke, with reference to fixing 
those two men up on this |4,000. that was due, which took place well 
on to a year after I purchased. I think in that conversation I dis¬ 
covered that the Victoria hotel, which was covered in $18,000. in 
trusts was surrounded by ground that had $12,000. on it. I made 
some comment on that. At that time I was not interested in it at 
all. Now, afterwards, when it became at all probable that I would 
be interested in it, then I wanted to find out, having made some 
allusion to the fact, and how foolish a man was to build on the 
ground a house of that kind, and then put a trust upon the sur¬ 
rounding land, I was then informed by Mr. Haller that he, Haller, 
had taken care of that by getting an agreement from Merriwether& 
McReynolds to release ten feet of that surrounding land, so that it 
is possible that I heard that about the time the $4,000. loan was 
made and also about the time that I made the purchase. 

Q. Did Mr. Haller, in referring to the existence of that alleged 
agreement, fix any date for it? A. No, he did not; that is the 
reason I wanted to see McReynolds. 

Mr. Carusi : I offer this paper in evidence as fixing the date of 
the alleged agreement. 

(By Mr. Carusi :) 

189 Q. I hand the paper referred to to the witness, and ask 
him was any reference made by Mr. Haller to that paper, as 
constituting the contract, or as fixing the date, of the alleged agree¬ 
ment? A. This was the paper that he was referring to, but at that 
time I had not seen it. 

Note. —Paper referred to, offered in evidence by counsel for the 
defendants, and marked Exhibit H. M. T. 5. 

Q. You have said Mr. Talbott, that you told Haller how foolish it 
was for him to build, and yet you purchased his l/2th of his equity 
in the flats property notwithstanding you discovered that there was 
no such agreement as the one he stated to you to be in existence? 
How do vou account for that? A. After the conversation with Mr. 
Haller, in which he said he had a paper of the character, or kind, or 
Exhibit No. 5, but did not produce it, 1 went to see Mr. McReynolds 
and he disclaimed any such paper, but upon my insisting that such 
a paper must be in existence, he then spoke of this paper. It seemed 
to refresh his mind. 

Q. You did not answer my question? A. In one moment I will 
come to that in my answer. Mr. Haller and myself talked the mat¬ 
ter over, and I came to this conclusion. At that time you will re¬ 
member that we had in Gaithersburg bank, estimates from five to 
six reputable real estate men in Washington city. 

Mr. Darlington: I must object to all reference to real estate men 
in Washington city who are not produced, and shall move to strike 
them out. 
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190 Mr. Carusi: The examiner will strike that out of the 
record. 

Q. Go on Mr. Talbott? —. I had reason to believe that the land 
surrounding the Victoria flats was worth from $2. to $2.50 a foot. 
Now, if you will understand that in making this purchase, I con¬ 
sidered that I was practically made to purchase $2,000. worth of 
property with $116,000. of mortgage on it, or the other ground sur¬ 
rounding it had $12,000. of mortgage on it, you can readily see my 
process of reasoning. 

Mr. Darlington : I object to any testimony of the witness as to 
his processes of reasoning, and move to strike it out. 

Witness continuing: We could try and run the Victoria hotel, 
and if it proved to be a failure we were under no moral or legal 
obligation to pay as much as one dollar of the debts that were on 
it. We had not contracted those debts, nor had we assumed them. 
Then, we would have the ground surrounding the Victoria hotel, 
with the $12,000.00 of indebtedness on it, which would be worth 
perhaps $20,000.00, or $22,000.00, at an estimated value of it, so that 
we could not lose much if any, by abandoning the hotel, and rel}^- 
ing upon the ground surrounding it. 

Q. Mr. Talbott, in your cross examination there was one question 
asked you a considerable number of times—that was how you came 
to be concerned with this question of the release of the 10 foot strip 
on the west and south of the house, or the talk of it? Now 

191 the question I want to ask you — this—At the time you 
talked with Haller, or any other person, concerning the ex¬ 
istence of this alleged agreement, was it asserted by Haller, or any 
other person, that any claim had at that time been made by any 
person to any rights whatever over the property adjoining the flats 
property, that is to say: over any of the property under the 
McReynolds & Merriwether trust ? A. There was absolutely noth¬ 
ing stated as to any rights by anybod}" over this ten foot strip. 

Q. I ask you if any claim was made, or that any person had made 
any claim in any way to any rights over the 10 foot strip in, ques¬ 
tion ? A. The only claim that I ever heard of, and the first time that 
that was asserted, was in the conversation with Mr. Grayson at the 
Victoria flats. That was about the time, or just a little before the 
time, the property was advertised for sale under the first trust. 

Q. Another question which has been asked you in your cross ex¬ 
amination that was not answered very satisfactorily, and indeed you 
did not answer it at all, was: What difference did it make to you 
whether the ten foot strip was or was not released since you held or 
owned the whole ? That is to say, I will ask you the question again— 
since you owned Haller’s equity in the Victoria Flats property, and 
also his equity in the property under the McReynolds & Merriweather 
trust, what difference did it make to you whether any ten foot, or any 
other amount of land, under the McReynolds & Merriwether trust, 
was released ? A. I was not at all well when I had the previous 
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examination, and was suffering from a severe headache, and clearly 
did not understand that and several other questions. The 

192 proposition to ray mind was a plain one. The hotel property 
had 8116,000. of liens on it. The ground surrounding it 

had $12,000. of liens on it. Now, if the hotel property was a fail¬ 
ure, we had- the ground surrounding it from which we could get our 
money, but we could not do that if the 10 foot strip had been re¬ 
leased from the $12,000 deed of trust, and anything in the shape of 
an easement, or in any other form, would have been subjected to 
the $116,000. trust. 

Q. How could the release of 10 feet from under the lien of one 
trust have subjected it under the lien of the other two trusts? A. 
If there had been any arrangement between any of the parties? 

Q. Which parties? A. Why, either Haller or McReynolds, or 
the holders of the second note. Now, I was assured that there was 
nothing between these parties, and that the protection that Haller 
had was the agreement from McReynolds to release the 10 foot strip 
that was what Haller had, but I found that he did not have that. 

Q. Well, notwithstanding you found that he did not have this 
protection at the time you purchased his equity under the McRey¬ 
nolds Merriwether trust, you purchased his equity after the War¬ 
ner & Wine and Grayson & Heald trust ? A. Certainly. 

Q. Evidently you did not place much value on this release? A. 
Not specially, for the ground was abundant security for the $12,000. 
loan, and I was sure that we could realize the loan out of it 

193 at any time; that is to say, that if the holders of the $12,000. 
notes had wanted their money we could have gotten some¬ 
body else to have taken them; before I had bought that, Mr. Carusi, 
I wanted to be sure just what was in that paper; Haller did not 
seem to know what was in it, and 1 wanted to know. 

Q. Did it occur to you at that time that a release from McRey¬ 
nolds & Merri weather to Haller or to you could possibly have affected 
any rights under the second trust, many months before the release had 
been made? A. Not at all. 

Mr. Darlington : Objected to as not calling for a fact in the case, 
but for the witness’ opinion. 

Mr. Carusi : I want to know what was in the witness’ mind. 

(By Mr. Carusi :) 

Q. What was your state of mind ? A. I had informed myself 
that the Warner & Wine trust and the Grayson & Heald trust, cov¬ 
ered, by metes and bounds, a certain piece of land. Also that the 
deed of trust to McReynolds & Merriwether covered the surround¬ 
ing ground, and no mention in any of the conversations was made 
b}" any person of any easement, or any right, of any of the holders 
of the deeds of trust to anything save and except the land covered 
specifically by their trusts, except the rather obscure or indefinite, 
statement of Haller that he had a paper from McReynolds & Merri¬ 
wether, by which he, Haller, could demand the release of the 10 
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feet surrounding the Victoria flats, and I started out to run that 
paper down. The first mention of the easement, or any claim of 
easement, was made by Mr. Grayson in a conversation had at the 
Victoria hotel. 

Re-cross-examination. 

194 By Mr. Darlington: 

Q. Mr. Talbott, I want to read you an answer of jmurs to a ques¬ 
tion of mine, page 35 of the record : 

^‘A. The suggestions made either by Mr. Wood, Mr. Haller or Mr. 
Duke, about the ability of the holders of one of the trusts to demand 
a release of the 10 foot strip around the building. After satisfying 
myself about that I called to see Mr. McReynolds.” 

Q. Do you know how you came to testify that way at the last ses¬ 
sion? A. I had read that answer before you got in and came to the 
conclusion that the stenographer had made a mistake in transcrib¬ 
ing it. 

Mr. Darlington : I have the same on my notes, and remember 
cross examining you on it; do you deny having said it? A. Of 
course I am not sure that this is the case. I cannot understand how 
I should have made such an answer, as no such claim was ever 
hinted or suggested, by the holders of any of the trusts. The sug¬ 
gestion, I think, was made by Mr. Duke, and commented upon by 
me with tlie result of my talking to Mr. Haller about it, and he 
claimed that he had a paper from McReynolds by which he could 
release, or have released, ten foot around the building. As at that 
time the owner, or the prospective owner, of one half of not only the 
building, but the lots surrounding it, and thinking the building 
might prove a success, and that we might have some possible diffi¬ 
culty with the land surrounding it, and also that the paper might 
contain something else besides what Mr. Haller said it contained, I 
thought it my duty to see Mr. McReynolds about it. 

195 Q. Mr. Talbott, I would suggest to you that you have told 
us this several times over. It would shorten our labors for 

the remainder of the examination if you will just answer the ques¬ 
tions. Let me read you an answer to one of my questions (page 38 
of the record). 

‘‘A. The question was—whether Mr. Haller had the control or 
ownership of the 10 feet around the building. Now, if Mr. Haller 
did have that and these people could come in and take it?” A. 
Which people? 

Q. The people who might possibly be owners of the Victoria flats 
at that time? A. If they could come in by taking the easement we 
would have tliat much less land.” 

—. Can you state how you came to use that language in view of 
the testimony which you gave us to-night? A. I will answer that 
by stating that the lO-foot strip cut very little figure in my investi¬ 
gation after I had been assured of the exact status of the paper filed. 
I refer to Exhibit No. 5, dated February 14th, 1898. But if that 
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paper had contained anything by which anybody could have had 
any control over the 10 feet surrounding the building, or easement, 
and the building liad gotten away from us by a sale under the trusts, 
of which I was fearful, the?7i luy investigation would have been just 
that much less available. 

Q. You thought that if there were third persons who might en¬ 
force some rights against the 10 foot strip, then your investigation 
would be less available. Is that it? A. Well, that is not exactly 
the view I took of it either, because I was looking to the pos- 

196 sible loss of the building, and, therefore, wanted to be sure 
that there was nothing outstanding affecting the land sur¬ 
rounding the Victoria flats except what the record disclosed. 

Q. You told us in your redirect-examination tonight, as I 
understand it, that it was never claimed that this easement belonged 
to anybody but Mr. Haller and yourself, and that the holders of 
those notes, those trust notes, were not considered. Is that right ? 
A. No, sir; that is not right. 

Q. Please set me right about that. That is the way I recollect 
your testimony to-night? * A. There was never any question of an 
easement, nor was the word “easement” ever used between any of 
us, Haller, Duke, Wood, or myself, or anybody else, except at the 
conversation at the Victoria flats. 

Q. What I want to get at is—whether I correctly understand your 
testimony tonight to the effect that whether this claim of release, or 
claim of any kind, was always understood to be a mere claim per¬ 
sonal to Haller himself? A. None of the trust holders were men¬ 
tioned in these conversations. It was brought about entirely by the 
fact that I knew that that building was on a line, and I spoke about 
it to him. He said that he had an agreement with McReynolds by 
which he could have 10 feet of it to the building on the line, and 
the surrounding land was under a deed of trust, subject to a deed of 
trust, and his answer to that was that he could have ten foot of it 
released at any time. 

Q. Now, my question is whether I correctly understand you 

197 to say tonight that your conversations with him and your in¬ 
vestigations on the subject were made to discover, not whether 

the note holders had any such right, but whether Mr. Haller had 
any such rights, to claim eitlier a release or an easement? A. As 
he owned both pieces of land I did not think he had any easement 
over it, and he never mentioned the trust creditors as having any 
rights save and except the rights given to them by their deeds of 
trust. 

Q. So that I am correct in my impression that your talks with 
him, and your personal investigations, were limited to the claim in 
him, Haller, and not to a right in the note holders? Is that cor¬ 
rect? A. I do not think the note holders were ever mentioned in 
these conversations. It was simply iny suggestion that the building 
was built on the line, and his answer to that was that he could get 
10 foot of it released. 

Q. You also stated Mr. Talbott, that you knew that the B. H. 
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Warner trust, represented money on a building which was about to 
be erected ? A. Yes sir, I suppose so yet. 

Q. Did it not occur to you that these trust holders, whose money 
had been advanced in the construction of the buildings, and whose 
labor had been put into the building, should have some security for 
their money and labor ? 

Mr. Carusi : That question is objected to as leading. 

A. I had not examined the law at that time. 

Q. I am not asking you for your legal opinion, Mr. Talbott, 

198 I want to know whether it did not occur to you that these 
men who had advanced their money and labor on the 

security of the building to be erected, might have some rights. A. 
I was thoroughly satisfied that the rights of the holders of the notes 
secured by the Warner & Wine trust, and the Grayson and Heald 
trust, would be confined to the land specifically described in their 
trusts; and it never occurred to me once, either that they had any 
claim, or that they could make any claim, outside of the record. 

Q. Now, let me read you your answer in this connection and an 
answer to a question of mine on page 31 of the record. 

It was not a question of release, but it was a question of owner¬ 
ship, of the ten foot strip; in other words, I wanted to see that the 
owners of the first trust, or the second trust, had any right to the 
ground surrounding the Victoria Hotel property.” Is this answer 
correct? A. That answer is substantially correct. When Mr. 
Haller spoke of this release it occurred to me at once that the paper 
that he alleged that he had, but declined to show, might contain 
the matters that would seriousl}'^ afifect the owner, or owners, of the 
Hotel Victoria, or the ground surrounding it, or the trust holders 
of the trust paper. As I had frequently seen or heard of a paper 
alleged to contain one thing, and really containing another. That 
was the reason I was so anxious to see and know about the 
McReynolds paper. 

Q. I am not asking you about your reasons for being concerned 
about the McReynolds paper. l am asking you about your state¬ 
ment at our last hearing that you wanted to see if the owners 

199 of the Victoria flats had any right to the ground surrounding 
the Victoria flats in view of your testimony to night that the 

owners of the trust notes were neither spoken of, nor considered in 
that connection. A. That is absolutely true as far as I recollect— 
that they were not spoken of by Mr. Haller in this connection. 

Q. Or by you ? Or thought of by you. A. Oh, yes ; they were 
thought of by me. They were thought of by me; I wanted to see 
this paper that Mr. Haller alleged that he had, to see how it affected, 
not only the owner of the hotel, or any of the lien holders, so that 
I have no doubt that I thought of the first and second trust holders 
of the hotel, as well as the McReynolds and Merriwether trust. In 
fact I wanted to know what that paper contained. 

Q. Did you confer at all with any of the note holders to see what 
rights they claimed in the 10 foot strip ? A. No, sir; I did not. 
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Q. You knew Mr. Warner very well, didn’t you ? A. I did. 

Q. Mr. Wine also? A. Very well. 

Q. Mr. Heald? A. Yes, I knew him very well too. 

Q. Did you know any of the other parties secured ? A. Well, 
that I don’t know. I don’t know who are the holders of the notes. 
The reason that I did not see any of them was because I was 
thoroughly satisfied that they could have no rights that the 

200 record did not disclose. 

Q. I thought you told us the other evening that you 
knew as a lawyer that any rights, or information, outside of the 
record, would put a prospective purchaser on enquiry? A. Cer¬ 
tainly that is true, and when I knew the above statement I assumed 
that Mr. Darlington knew that I would concede that, and that was 
the reason I wanted to hunt this paper. When I found it, and found 
the contents of it, that settled it‘in my mind. 

Q. You told us to night, Mr. Talbott, that according to your recol¬ 
lection, your inquiry at that time, and your conversations at that 
time, had related wholly to a right to release, and that you never 
heard of or discussed any question of an easement until Mr. Grayson 
mentioned it shortly before this bill was filed—is that right? A. 
That is absolutely true, so far as I can recollect. The discussion was 
entirel}' with regard to the release of the 10 foot strip. 

Q. Now, let me read one of your answers at page 38 of the record ? 

“ It was not a question of the release of the McReynolds trust; it 
was a question as to the easement over it; the ownership, or the 
connection between the hotel, and the surrounding property.” Is 
that correct? You can look at the page and see the question to 
which it is an answer. I do not wish to encumber the record with a 
repetition of the question? A. That is substantially correct, 

201 and the explanation is eas 3 ^ Mr. Haller had been, in answer 
to my suggestion that the building was on the line, speaking 

of his ability to get a release. Now I did not see that paper; he did 
not produce it ; I did not know its contents, but what I did know 
was that that paper may have contained very much more, or much 
less, than Mr. Haller either tliought or knew ; that it might just as 
I have given in my answer, referring to answer on page 38, have 
been a question of an easement over it, the ownership of it, or it 
may have had some connection between the hotel and that prop¬ 
erty. That was the reason I wanted to see it. As it turned out, 
Haller lied about this as he has lied in his answer about our 
promise to pay the second trust notes. He did not have what he 
represented that he had. 

Mr. Darlington : I must object to irresponsive answers. 

The Witness: Do you want the lie out. 

Mr. D.arlington : Let it remain in the record. 

The Witness : But at that time I had not seen the paper, and did 
not know the contents of it, and wanted to inform myself of that, 
because it may have very seriously affected either the land surround¬ 
ing the hotel or the hotel, and Haller may have known it, or he may 
have known it, and not understood it properly. 
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Q. I want to ask you—if you won’t favor me with short categorical 
answer- to a few questions ? I will make them as short as I can, and 
hope you will answer them ? 

The Witness : Yes, I want to get away. 

202 Q. You have told us that you supposed that the B. H. 
Warner & Company loan represented moneys loaned to Mr. 

Haller to erect a building not then existing when that loan was 
made, but which in part would be security for that money, have you 
not ? A. Well, I so understood at the time. 

Q, And you knew also that the Grayson & Heald notes represent¬ 
ing, debts which depended for their security in part upon this build¬ 
ing did you not ? A. I did not know it, but I had heard so, and I 
presume it was true. 

Q. And you further knew that Mr. Haller had placed this build¬ 
ing in such a position that it would be very undesirable, or insuffi¬ 
cient security, without some easement, or some right, to some of the 
adjoining ground, did you not? A. I don’t know whether it would 
be sufficient security or not, because I assumed that Warner & Wine, 
and these gentlemen knew a long way more about that than I did, 
and as to the value of the building, or security, I am not familiar 
with real estate values, and therefore did not know. I, of course, 
knew that the building would be more valuable with more land 
around it, or with land around it. 

Q. Mr. Talbott, you do not wish to be understood as expressing 
any doubt, that with the west and south windows closed, that 

203 building would be inadequate security for $116,000 ? 

Mr. Rodout : This is certainly not re-cross examination. 

_A. I am not in a position to pass an opinion on that because I do 
not know. 

Q. Have you not already testified that the building would be a 
financial failure with these two sides closed ? 

Mr. Ridout : Objected to as not a fair interpretation of the wit¬ 
ness’ testimony. 

A. I have not so testified because I certainly do not know. 

Q. And do you mean to be understood as stating that you con¬ 
sider, at the time that Mr. Haller placed this building in this un¬ 
fortunate position, after he had. gotten the Warner loan, and then 
giving it as security for the Grayson & Heald notes, when he 
was the owner of all the ground, was under no moral obligation 
to protect those parties against the depreciation of the security 
which would come from closing up the west and south sides of the 
building ? 

Mr. Carusi : We object to that question as calling for the opinion 
of the witness—that question calls for Mr. Talbott’s views or Mr. 
Haller’s views of morality. 

A. I was not dealing with Mr. Haller’s views of morality. I did 
not know the value of the hotel property. 

12—1304a 
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—. I have not asked you about the value of the hotel property ? 

The Witness: I do not know the value of the hotel property, and 
did not assume anything about Mr. Haller’s treatment from a moral 
standpoint of the people with whom he had been dealing; 
204 nor did I presume to judge as to the treatment he was giving 
them. 

Q. You did not consider it your business, is that it? A. Well, 
not exactly that either. I did not take that into consideration, 
yet knowing myself the value of what I always considered to be two 
separate and distinct pieces of property, and the hotel property, Mr. 
Wood, always holding he could make a success- 

Q. Did Mr. Wood, to your knowledge, hold that he could make a 
success of the hotel property with the windows on the south and 
west sides closed ? 

Mr. Carusi : That question is objected to because it has already 
been answered. 

A. I don’t think we ever discussed Mr. Wood’s running the hotel 
with those windows closed. 


By Mr. Darlington : 

Q. Are 3^11 unwilling to state that you knew then and know now 
that the closing of the west and south openings would ruin that 
propert}"—the Victoria Hotel propert}' ? 

Mr. Carusi : Question objected to as calling for an opinion. 

A. I can onl}" state that, not being an architect or a builder, and 
never having owned a liotel before, and hoping never to own another 
one, I could not tell whether it would ruin it, or whether it would 
not. Of course, I do not mean for one moment to say that I do not 
know that the closing of the south and west windows would not 
affect the hotel, but how much I do not know. 

Q. You did not know whether or not it would injure it seriously 
in value? 


205 Mr. Carusi: This is entirely a question of opinion. 


A. This is entirely a question of opinion, and the word seri- 
oush’^ ” is one word hard to define. Therefore, I am not prepared 
to answer this question. 

Q. Now, was there anything with respect to the situation of the 
Victoria Flats property with reference to the adjoining ground, 
which you did not know before you made your purchase as well as 
3 mu know now? 


Mr. Ridout : That is objected to as having already been asked 
and answered. 


A. Well, the thing that I know now that I did not know then, and 
that in my opinion nobody else knew then, is that there is an 
alleged claim of an easement over a certain portion of the ground 
surrounding the hotel for the benefit of the second trust holders; 
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Q. Except for that claim of easement you knew the situation as 
well before you bought as you do now ? 

Mr. Ridout : We make the same objection. 

A. Are you referring to the land itself, or are you referring to the 
condition of the titles; and the respective interests ? 

Q. I am referring to the location of the Victoria flats, and its de¬ 
pendence upon the surrounding ground for light and air. 

Mr. Ridout : Objected to as there is no evidence of that depend¬ 
ence except in law. 

A. I can answer this—that I knew the hotel or was informed that 
the hotel was on the line. 

Q. Were you not aware at that time that a purchaser with notice 
does not escape a moral, legal, or equitable, obligation, which such 
notice imposes upon him ? 

Mr. Ridout: Objected to as calling for a legal opinion. 

206 A. That depends upon the kind of notice, and if you will 
kindly tell me what kind of notice I would be very glad to 

answer it to the best of my ability. 

Q. You have told us that you knew the Victoria flats was built 
upon the line of the adjacent ground ? A. That it was on the line. 

Q. That this was done by Mr. Haller after he had negotiated his 
loan from the Warner Company; that he had given this building so 
situated to the Grayson & Heald people when he was the owner of 
all the ground, and you have said that you bought this property 
under the idea that if the hotel failed you could drop that and 
make your money out of the adjoining ground, as you were under 
no moral obligation to see that the trust notes were paid; and you 
further said that you did not consider yourself responsible for Mr. 
Haller’s moral obligations. 

Mr. Carusi : The witness has stated that he considered Mr. Haller 
under no moral obligation, but refused to pass upon any such ques¬ 
tion. 

Mr. Darlington : I submit this witness needs no cues from any 
source. He is an intelligent gentleman and a lawj^er. 

Mr. Darlington : Resuming my question, I wish to ask the wit¬ 
ness whether knowing all these facts that he did not also know that 
a purchaser knowing these facts would rest under the same moral 
obligation as his vendor would? 

Mr. Carusi : Objected to on the same ground ? 

Q. I had nothing to do with the moral aspect of Mr. Haller’s deal¬ 
ings, and expressed no opinion about that. He certainly in 

207 all of the negotiations had with me did not express himself 
in such a manner as to the second trust holders, as would 

impress me of his moral obligation, because he was always saying 
that he was satisfied that they could be bought out at a large dis- 
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couut. As to the legal opinion asked for in this question I have 
given it in the preceding answer. 

Q. Kindly look at Exhibit H. M. T. .1. dated March 28th, 1899, 
and tell me in whose handwriting that body of that is? A. That 
is my own, sir. 

By the examiner. 

H. MAURICE TALBOTT. 


Subscribed and sworn to before me this 5th. day of May, A. D. 
1902. 


WILLIAM H. SHIPLEY, 

Examinei' in Chamcery, 


In the Supreme Court of the District of Columbia. 

David C. Grayson et al.I 

vs. >In Equity. No. 20773. 

Frank I. Wood et al. J 

Washington, D. C., November 22,1901, 

Friday, at 8 o’clock p. m. 

Met, pursuant to notice, at the residence of J. J. Darlington, Esq., 
No. 1610 20th street, northwest, on the date above indicated, to con¬ 
tinue the taking of testimony on behalf of the defendants. 

208 Present: J. J. Darlington, Esq., counsel for the complain¬ 
ants; Jesse E. Potbury, Esq., counsel for the intervening pe¬ 
titioner, Fred Drew. Charles F. Carusi and Jolin Ridout, Esqrs., 
counsel for the defendants, H. Maurice Talbott, Frank I. Wood and 
The First National Bank of Gaithersburg, Md. 

Whereupon Frank I. Wood, a witness of competent age, called 
for and on his own behalf, being one of the defendants, having been 
first duly sworn according to law, was examined and testified as 
follows: 

Mr. C.ARUSi : I wish to ask the witness about two questions. 

Mr. Darlington : I do not object to that. 

By Mr. Carusi : 

Q. Mr. Wood, what do you know about the letter which is put in 
evidence here—the letter from Mr. McReynolds which has been re¬ 
ferred to as the alleged agreement to release part of the ground 
around the Victoria flats? A. I know this about it—when Mr. 
Haller and myself were negotiating regarding the exchange of prop¬ 
erties, James J. Lampton, a real estate broker of this city, was also 
negotiating with him for the exchange of some properties for his in¬ 
terest in the Victoria flats, and he had some clients who wanted to 
exchange some properties who would not deal with Mr. Haller un¬ 
less he could get additional ground around the Victoria hotel, 

209 and Mr. Haller consented to sell him ten feet additional, and 
Mr. Lamf)toii went to Mr. McReynolds who was one of the 
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trustees, and he wrote the letter which was filed in evidence ad¬ 
dressed to Mr. Haller, which letter stated that he would release that 
ground upon the payment of the |4,000. which was then overdue. 
There were two $2,000. notes that were then overdue at the date of 
that letter; that is the reason why that letter from McReynolds was 
given—it was written by Mr. McReynolds. 

Cross-examination. 

By Mr. Darlington : 

Q. How did you learn these facts, Mr. Wood—about that McRey¬ 
nolds letter? A. Mr. James J. Lampton told me with his own lips. 

Q. When? A. Since the commencement of this suit. 

Q. Is that the first you knew of it ? A. That is the first time I 
knew how it was obtained. 

Mr. Darlington : I object to all this testimony as being hearsay. 

The Witness: It is not hearsay. 

Mr. Darlington : I also object because it was learned by the wit¬ 
ness at a date when it could have no hearing upon the rights of the 
parties. 

Q. Mr. Wood, you were to bring certain paper with you—have 
you them here? A. I have them here with me, Mr. Darlington, 
yes sir. 

Q. You asked me for the deed of trust, and the release, also the 
paper which you call Mr. Duke’s receipt. I think those are all the 
papers you asked me for. 

210 Q. Do 3 ’’ou know in whose handwriting these three papers, 
or any of them, are? A. That seems to be in Mr. Duke’s 
hand-writing, (referring to the Duke receipt). 

Mr. Darlington : I offer that paper in evidence, and ask that it 
be copied into the record. 

Note. —Paper referred to offered in evidence by counsel for the 
complainants, and marked by the examiner Exhibit W. H. No. 1, 
and copied into the record as follows, the original being returned to 
Mr. Wood by agreement of counsel. 

“ Received, Washington, D. C., April 9, 1898, of N. T. Haller, a 
deed from Nicholas T. Haller and wife to Bernard A. Duke. The 
said deed conveys p’ts lots 1 and 2 block 45 of W. C. Hill’s sub. 
of University Park. The property to be held in trust for N. T. 
Haller & Frank Ivey Wood ^ interest each. 

(Signed) “ BERNARD A. DUKE.” 

Q. In whose hand-writing is this paper? (Referring to release to 
Frank I. Wood, dated August 18th, 1898, and recorded in Liber 
2377 folio 377.) A. The body of that release is in my^ own hand¬ 
writing. 

Mr. Darlington: I offer that in evidence and ask the examiner 
to copy it into the record. 
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Note. —The release referred to put in evidence and marked by 
the examiner Exhibit T. W. No. 2. 

Q. What do you know about the deed of trust ? A. Of the deed 
of trust I know nothing at all. 

211 Mr. Carusi: I wish to have an objection noted on the 
record as to the admissibility of this receipt, as it is irrele¬ 
vant and immaterial. 

By Mr. Darlington : What is this paper? A. Deed of trust from 
Nicholas T. Haller et ux. to Alexander H. Holt and Frank A. 
Sebring, trustees. 

Mr. Darlington : I offer that paper in evidence and ask the ex¬ 
aminer to mark it. 

Note. —Deed of trust offered in evidence by counsel for the com¬ 
plainants, and marked Exhibit H. No. 3. 

Q. Is it true, Mr. Wood, that you and Mr. Haller were to have 
equal interests in the flats property? A. Yes, sir; at that time I 
would say. 

Q. Wliat does that qualification which you just put to your an¬ 
swer mean ? 

The Witness : Do you mean now? 

(By Mr. Darlington :) 

Q. No at that time? A. Yes, sir, our interests were equal. 

Q. Was there ever a time before Haller sold to Talbott, as you 
claim, that your interests and Mr. Haller’s interest were not equal ? 
A. I don’t understand your question. 

Q. Was there ever a time before the transaction between Haller 
and Talbott—that your interest and Haller’s interest were not 
equal? A. It is true that they were equal at all times. You are 
speaking about the flats property ? 

Q. Yes, sir—I am speaking about the Victoria Flats property ? 
A. Yes, sir. 

212 Q. Did you purchase your half interest in the entire prop¬ 
erty there, that is, what they call the McReynold’s property 

and the Victoria Flats property, at tlie same time? A. I purchased 
the flats property, and a portion of the land that is covered by the 
McReynold’s trust at one time. 

Q. What portion? A. The ten feet additional from Mr. Haller 
at the same time that I purchased the Victoria Flats property. 

Q. On what side of the building? A. On the south and west 
sides of the building. 

Q. Why was that separated from the rest of the property—the 
rest of the McReynolds property? A. Because I wanted additional 
land. 

Q. Why? A. I thought it better for me to have additional land. 
I did not want anybody else to purchase the adjoining land and 
build there; I preferred to have additional ground. 
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Q. Why? A. I have given you the reason why. 

Q. For what purpose ? A. To prevent anybody from building so 
close to me. 

Q. Now, please tell me what the objection was to building so close 
to you ? You say you did not want anybody to build close up to 
you ? A. I did not want anybody to build close up there; I did 
not want anybody to build close up there—that is the reason. 

Q. Why did you not want somebody to build close to the flats 
property? What disadvantage would you be put to—to have some¬ 
body build up next to the flats property on the south and 

213 west sides-? A. I didn’t know that there would be any 

advantage. 

Q. I asked you—what disadvantage there would be? A. I wanted 
some space there. 

Q. Space for what purpose ? A. I told you the purpose. 

Q. For what purpose did you want space—why did you want 
space there? A. I cannot tell you any more than I have told you 
—■that I wanted additional land surrounding the building. 

Q. There is nothing about the building that required additional 
land, is there ? A. I cannot say that there is. 

Q. Was there at that time? A. I cannot say that there was. 

Q. You have no particular reason for having wanted it—^youjust 
wanted it ? A. It is a common thing for a man to want a good deal 
of land, is it not? 

Q. Mr. Wood, what I want to get at is—why you wanted that ten 
foot strip? A. There was really no necessity for it, but a general 
desire to have land. I don’t think there was any real necessity for 
it, but I thought it a good thing to have, and for that purpose and 
reason we agreed on the 10 foot strip of land. 

Q. You are unable to assign any reason for wanting this 10 foot 
strip? A. I didn’t want anybody to obtain control of the adjoining 
land and build close*^ up to the Victoria flats. I preferred a 

214 strip around it. 

Q. You had no good reason why you wanted this 10 foot 
strip of land on the south and west sides of the Victoria flats? A, 
No more than I have told you. 

Q, You haven’t stated any reason to me for desiring that strip of 
land ? A. I tried to make myself plain to you. 

Q. You told me you wanted it because you wanted it? A. I told 
you why I wanted it. 

Q. You did not tell me why it was necessary and desirable to have 
that ten foot strip of land? A. It was a very good thing, I thought, 
to have. 

Q. But you cannot give me any reason that made it desirable to 
have? A. I did not want anybody to have control of it, and build- 
up next to us. I wanted a space all around the building—more 
than there was around it. 

Q. If they had built up close to you on the south and west sides— 
how would "that affect your property? A. I cannot say or see how 
that would affect it. 1 simply did not intend they should build up 
close, and so took the precaution to prevent it. 
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Q. You did not then know, and do not now know, of any inju¬ 
rious effects that would result to the Victoria Flats property—if any 
person had built upon the adjoining ground, or the 10 foot strip? 
A. I cannot say that I did. 

Q. You do not now know ? A. I cannot say that I do, except what 
I stated. 

215 Q. Did you know, or do you know, that all the light and 
air on the south and west sides of the Victoria flats would be 

lost if the ten foot strip was built upon ? A. I cannot say that I did, 
or do. 

Q. Can you say that you did not? A. I simply had in my mind 
the getting of that land. I have answered the question repeatedly. 
I have nothing in the world to conceal. 

Q. You do not mean to deny the fact do you, that you know that 
if anybody else should build up against the Victoria Flats property 
on the west and south sides—tliat all of the windows and air open¬ 
ings, and light, of those sides would be closed, do you ? A. That is 
a matter of opinion—whether it would or would not is a matter of 
opinion. 

Q. How would a matter of opinion affect the light and openings 
of the Victoria flats, if the land surrounding the Victoria flats were 
built upon up against the flats? A. You said they were all closed, 
there are recesses—there are spaces up there. 

Q. I ask the question again—please tell me how a matter of opin¬ 
ion would affect the light and air openings if houses were built all 
up against the flats property ? 

The Witness: That is what I said you said—I said it would be a 
matter of opinion. 

Q. I ask you—do you deny that if this land surrounding the 
Victoria Hotel property was built upon close up to the flats prop¬ 
erty, that the flats would be deprived of light and air? A. 

216 No, sir. 

Q. If anybody should build up against the west and south 
lines right up to the line of the openings for light and air, those two 
sides would be closed? You knew that didn’t you? 

Mr. Ridout: That question is objected to as none of the questions 
asked by counsel contain the element of the height of the adjoining 
buildings, and none of the questions are relevant to this issue. 

Q. Mr. Wood, suppose the owners of what we call for convenience, 
the McReynolds ground, should cover that ground by a building 
running right up to the south and west walls of the Victoria flats— 
you know, and knew at the time you purchased that ground adjoin¬ 
ing, didn’t you, that that would close the doors and windows on 
those sides, and deprive the flats property of light and air? A. I 
didn’t know that anybody would build up there. 

Q. That is not the question—please answer the question which I 
have just asked? 

The Witness : You are asking me if they did; there is no possible 
way that they could build up there. 
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Q. Have you any objection to telling us whether you knew when 
you purchased that ground that if a building should be erected on 
the south and west sides covering this ten foot strip—that that would 
close the openings? 

The Witness : The full height of the building do you mean— 
that it would close all the openings ? 

A. Yes—whether it would ? 

Q. It would not close all the openings? A. Why ? 

Q. For the reason that there are a number of spaces in these 
walls. * 

217 Q. You mean recesses? A. Yes, sir, that is what I mean. 
There are several of them on those sides. 

Q. Do you think that anybody would not know that it would in¬ 
jure the flats property seriously if the doors and windows were 
closed up ? A. I don’t know. 

Q. Then, if it would not—please tell us why you wanted the ten 
foot strip on the south and west of that building? A. I didn’t say 
that if you had recesses. 

Q. Why not if you had recesses? A. I did not say that recesses 
entirely obviated everything. I evidently did not make myself 
plain. 

Q. You have told us that Mr. Duke was trustee for Mr. Haller in 
certain transactions before this time ? A. Yes, sir. 

Q. Was he trustee for you also in certain transactions before this 
time? A. No, sir. 

Q. Are you sure about that ? 

The Witness: You mean trustee under a deed of trust? 

Q. I mean trustee in any way? A. He never held property in 
trust for me. 

Q. I asked you if you conveyed over to Mr. Duke in trust any 
property ? A. I never did. 

Q. No trust of any kind ? A. No sir, except he was a 

218 trustee in a deed of trust; he was a co-trustee in a deed of 
trust given by me, but he never held any property for me. 

Q. How did he come to be a trustee in that deed of trust ? A. 
That was a transaction with Mr. Lampton and he was put in as a 
trustee. 

Q. Who nominated him for that office ? A. I cannot tell to save 
my life about that. 

Q. Don’t you know that you nominated Mr. Duke as trustee in 
that case? A. I could not say. Mr. Duke and Mr. Pitman were 
nominated under the deed of trust referred to by me ; probably Mr. 
Lampton nominated him as trustee, as Mr. Duke had business 
transactions with Mr. Lampton. 

Q. I asked you if Mr. Duke was nominated trustee in that case by 
you ? A. I cannot say that I did. 

Q. Can you say that you did not ? A. To the best of my recollec¬ 
tion I did not. I do not think I did to the best of mv recollection. 

Q. Now, you have not answered the question which I asked you 
some time ago, which is—whether you bought an undivided interest 
13—1304a 
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in the flats property, and also in the McReynold’s property at the 
same time ? 

Mr. Ridout : I object to that question on the ground that it lias 
been asked the witness and answered by him. 

A. I bought the flats property, and the ten feet additional ground 
covered by the McReynold’s trust at the one time, and the remainder 
of the land covered by the McReynold’s trust at another time. 

Q. How widely apart? A. I should say off-handed, about six 
months. 

219 Q. What did you give for the McReynolds part of it ? 

The Witness : The McReynold’s part you mean? 

Q. Yes? A. If you mean the remainder part of it I bought it in 
July I think, 1898 ; I gave $250. for it, or for half of his equity in it. 

Q. Is that all ? A. That is what I gave him, and I have paid a 
considerable amount of interest since. 

Q. At the time you bought it in July, 1898, his entire equity in 
that ground was figured at $500. and you gave him $250. for half 
of his equity? A. I gave him that amount for half of his equity 
and took, title to all of it. 

Q. Why did you do that? A. Simply because he wanted to con¬ 
vey the remainder to me. 

Q. But why did you do that? A. He simply conveyed it to me 
and I was perfectl}’^ willing to take it; there was no reason that I 
know of 

Q. Did you ever before purchase half of a piece of property and 
take a deed for all from a man you were dealing with? A. If he 
was willing that I should hold it in trust. He was willing in this 
case that I should hold his half in trust. 

Q. You didn’t ask him why he did that? A. He asked me to 
take it. 

Q. You do not know why? A. I do not. 

220 Q. You did not make inquiry or care to know? A. I must 
say I did not care. 

Q. Can you explain your absence of curiosity upon that subject ? 
A. Well, I don’t know. I owned a half interest in it, and he con¬ 
veyed the whole to me. 

Q. Think before you answer this question, and then tell us if you 
are correct in stating that you bought the ten foot strip as a separate 
piece, and not under an agreement that you should hold it together? 
A. I bought them at the same time. The}*^ are separate pieces of 
property in every sense of the word. 

Q. What made them separate? A. One was covered by the Mc- 
Reynold’s and Meriwether trust. 

Q. I want to know whether you bought them with the understand¬ 
ing that they were to be held as separate parcels, or with the under¬ 
standing that they were to be held together as one property? A. I 
cannot say that I ever thought anything about that, Mr. Darlington 
at all. I don’t remember anything about that at all. 

Q. You don’t remember then that you bought the ten foot strip as 
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a separate investment and to be held separate from the flats prop- 
erty, if you wanted to separate it, or whether you bought them to be 
held together? A. I suppose I could part with any piece of prop¬ 
erty I wanted to. 

•J 

Q. Mr. Wood, answer my question ? A. lam trying to answer 
it. 

221 Q. Was the deed to Duke and the receipt you brought 
here to-day the only written agreement you had with respect 

to that purchase? A. That is all I had, sir. 

Q. No other writing relating to that? A. No, sir, no other writ¬ 
ing that I recollect. 

Q. Was there no agreement, verbal or written, that the Victoria 
Flats property, including the 10 foot strip, should be conveyed to a 
stock company and held together? 

Mr. Carusi : That question is objected to. 

A. The plan was when I bought that to put it into a stock com¬ 
pany. 

Q. My question was whether there was an agreement between you 
and Haller to do that ? A. There was an agreement between us that 
we were to organize a stock company, and were to obtain a loan on 
the property and clear up this encumbrance if we could get a loan. 
I think it was a verbal agreement; that is what I intended to say. 

Q. I wish you would think a moment and tell us whether that 
was in writing? A. My recollection is that I prepared articles of 
incorporation, but that is all there was to my recollection. 

Q. Well, if there was such an agreement, either verbally or in 
writing, you do not claim, do you, that the ten foot strip should be 
separated from the Victoria flats? A. I claim it was not a part 
of it. 

Q. Please look at the paper which I now hand you and tell us 
whether your name, at the foot, is your signature? A. I will have 
to read it. 

222 Q. You can tell us whether that is your name and read the 
paper afterwards? A. (After looking at the bottom of the 

paper.) That is my signature there, sir. 

Q. Now, you can read the paper if you want to, and if you want to 
correct your statement you can do so ? A. My recollection is that it 
was verbal at that time. 

Q. Did you write that? (Indicating the paper) A. That is my 
signature, I wrote that. 

Q. The whole paper is in your hand-writing? A. Yes, sir; it is. 

Q. Now, refreshing your recollection by that paper, please tell us 
if there was not an oral agreement to form a stock company, and 
convey the ten-foot strip and the Victoria Flats property to that 
stock company ? A. No, sir. 

Q. Was he not to convey the whole property including the ten 
foot strip ? A. Not for the benefit of any one alone. 

Q. I simply ask you if you can refresh your recollection by that 
paper? You don’t recollect that there was an absolute agreement 
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including the ten foot strip not to be separated—between Haller and 
yourself? A. There was no such agreement not to separate the 
property; it was simply to be conveyed to a company when organ¬ 
ized. 

Q. Now, do you now recollect, after looking at that paper, that 
your interest and Haller’s interest, were not to be equal, 

223 but you were to pay him $7,000. out of the transaction ? A. 
Yes, sir; pardon me, Mr. Darlington—let me look at the date 

of that paper. 

Q. What is the date? A. It is April the 5th, 1898. 

Q. Practically contemporaneous then with the Duke deed which 
is dated March 31st. 1898 ? A. My recollection is that the deed was 
not acknowledged until the 9th of April. 

Q. According to the record it was deeded from Haller to Duke ? 
A. Yes, sir. 

Mr. Darlington: I offer this paper in evidence and ask that it 
be copied into the record. 

Mr. Ridout: Objected to as immaterial, and irrelevant to this 
issue. 

Note. —By request for counsel for the complainants the paper re¬ 
ferred to is copied into the record as follows: 

“ In consideration of the sum of $1., the receipt of which is hereby 
acknowledged, and the conveyance of lot G and east seven feet nine 
inches front by depth thereof of lot F of square 226, the deed for 
which has been executed, Nicholas T. Haller hereby agrees to con¬ 
vey to Frank Ivy Wood, an undivided one half interest in the parts 
of lots 1 and 2, block 45 of W. C. Hill’s subdivision of University 
Park contained within the following metes and bounds, viz.; Com¬ 
mencing at the southwest corner of 14th street, and Welling place, 
and thence running southerly 130 feet, thence westerly 134 feet, 
thence northerly 130 feet to Welling place, and thence west- 

224 erly 134 feet to the place of beginning. 

And the said Nicholas T. Haller further agrees that he will 
without expense to said Frank Ivy Wood, cause said lots 1 and 2 to 
be released from operation of the deed of trust, dated December 28th, 
1897, and recorded in Liber 2205, folio 254, to secure the pa 3 unent 
of $34,000.00. 

It is also mutually agreed that the said Nicholas T. Haller and 
Frank Ivy Wood will as soon as practicable organize a company 
with a capital stock of $200,000. for the purpose of owning and con¬ 
ducting an apartment house known as the Victoria, now located on 
said lots 1 and 2, block 45 and that they will convey the said 
described parts of lots 1 and 2 to the company subject, however, to 
the indebtedness aggregating about $119,437.00, and for their equity 
in said property accepting certificates of stock in said company 
equal to the difference between the amount of said indebtedness and 
the total amount of the capital stock. 

Further, the said Frank Ivy Wood, agrees that of the portion of 
the capital stock received by him in said exchange he will assign 
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to said Nicholas T. Haller, certificates of stock to the amount of 

$ 10 , 000 . 

In witness whereof, the parties have hereunto set their names and 
affixed their seals this 5th day of April, 1898. 

(Signed) N. T. HALLER. [seal.] 

FRANK IVY WOOD, [seal.] 

J. H. MERIWETHER. 

225 Q. Is that in your hand-writing? A. I will say that this 
is in my hand-writing. 

(Referring to above paper.) 

Mr, Carusi : We reserve our objection to the instrument, as it is 
immaterial and irrelevant to the issue. 

By Mr. Darlington : 

Q. You say you told Mr. McClure that you would not attempt to 
assist Mr. Grayson to get his money out of the flats property. Is 
that correct ? A. I think that is what I testified to—to the best .of 
my recollection it is what I told him. 

Q. What assistance did you mean you would give McClure that 
you would not give Mr. Grayson ? 

The Witness : What assistance ? 

Q. Yes, sir—that is what I asked you ? A. I wanted to get this 
loan, and bring it within $100,000. They would not scale their notes 
down, and I could not negotiate the loan on the property for enough 
to pay them off. 

Q. Didn’t you testify that you tried to purchase Mr. Grayson’s 
notes ? A. I did not try to buy his notes. 

Q. You made the offer to Mr. McClure, to purchase his notes ? A. 
I did not put that in that form ; you put it in that form. 

Q. Why did you tell Mr. McClure that you would not help Mr. 
Grayson to get his money when you were trying to help Mr. McClure 
scale his notes? A. I don’t know that I could prevent him at all, 
or aid him, in any way at all, in getting his money. 

226 Q. What was the relevancy or meaning of that remark at 
the time you made it to Mr. McClure ? A. I don’t know that 

it had any meaning. I simply felt hurt, at Mr. Grayson’s remarks, 
but our subsequent conversations, or interviews were very pleasant. 

Q. What I want to get at is this—according to Mr. McClure’s state¬ 
ment you were willing to make some arrangements about his claim 
by agreeing to have McClure scale his notes, and not have Grayson 
get his money. How do you make the distinction ? A. I was pow¬ 
erless to make any distinction. I felt hurt at Mr. Grayson’s brusque 
treatment of us, and I explained to Mr. McClure all these facts in 
relation to how we were trying to get the loan of $100,000 and pay 
off the indebtedness due on the Victoria Hotel property, and I told 
him also of the treatment we received from Mr. Grayson, and ex¬ 
pressed myself that way to Mr. McClure. 
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Q. You didn’t go to see Mr. McClure after you abandoned the 
getting of the loan, did you ? A. I think we went there that night. 

Q. You w^ent there that night? A. I think so; I think we went 
to Mr. Haller’s and then saw Mr. Grayson, and Mr. McClure, all at 
the same day. 

Q. At the time you saw Mr. McClure, you still held on to this 
scaling of the loan to which you referred in your direct testimony ? 

A. All the same day. 

227 Q. How could you help McClure and not help Grayson ? A. 

I did not have any desire to help McClure to the exclusion of. 
any one, and could not have helped one unless I helped the other one. 
If I could have gotten the loan, and they had scaled down their 
claims they would have all been paid alike. 

Q. What was the relevancy then of that remark you made to Mr. 

McClure ? 

Mr. Carusi : The witness said he did not care whether Grayson 
received anything or not. 

Mr. Darlington : Counsel’s recollection does not help the situa¬ 
tion any. 

The Witness : I said I would not attempt to assist him Grayson, 
in getting his money out of the flats if he would not assist us, or 
help us, or assist us, in the matter. We could not get a loan large 
enough to pay all in full. 

Q. Now, my question is, Mr. Wood, whether you can give any 
intelligent application or relevancy to that remark? A. I don’t 
know that I can, Mr. Darlington, in that way. 

Q. You say that Mr. Grayson came to see you at the Victoria 
flats? A. Yes, sir. 

Q. At that time he did not tell you what he wanted with the 
money—he asked you to give him, is that correct? A. He did not 
tell me—that is right sir. 

Q. He expressly declined to state what he would do with the 
money if you let him have it? 

228 The Witness: You mean whether he wanted it for War¬ 
ner—for the Warner interest? 

Q. Didn’t he tell you that he wanted the money to pay the in¬ 
terest? A. I didn’t say that he would not tell us. Mr. Talbott 
asked him there what he would do with the inoney in event Mr. 
Warner refused to accept it, and he said he declined to tell us what 
he would do with it. That is my recollection. 

Q. I read from pages 12 and 13 of your direct examination. “ Q. 
Did he tell you what he was going to'do with the money? A. No, 
I could not say that. He did not. We all entered into a general 
conversation in regard to the matter. Mr. Talbott said that he was 
sorry that any one should lose in the matter. He said “ Mr. Gray¬ 
son, if we turn over this money to you, what would you do with it 
if Mr. Warner refuses to accept it? ” 

Q. That was the interview at the Victoria flats ? A. Yes, I refer 
to the Victoria Flats interviews. There were several interviews. 
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Then Mr, Grayson refused to tell what disposition he would make 
of it. 

Q. Look at the record pages 12 and 13, and satisfy yourself about 
that. A. (After reading the same.) That is all right. 

Q. Now, having refreshed your memory by reading your state¬ 
ment at pages 12 and 13,1 want to ask you if you did not know 
perfectly well what Mr. Grayson wanted with that money? 

229 A. Only what he stated in those two letters making formal 
demand for the money, and what he stated he wanted for 

part payment of that interest. 

Q. And he stated if it was not enough he would make up the 
balance? A. I think he did make that statement. 

Q. You further said that Mr. Talbott asked him what he would 
do with the money if Mr. Warner would not take it? A. Yes, sir. 

Q. That was after you refused to turn over the money ? A. That 
was after I said by advice of counsel 1 refused to turn over the 
monev as contained in his formal demand. 

Q. No matter what he would have done with the money in case 
Warner refused to accept it—you refused to give it to him ? A. 
Yes, sir, I refused to give it to him. 

Q. Without any conditions whatever whether Warner would ac¬ 
cept it ? A. What do you mean ? 

Q. I want to know whether you refused to give the money to him 
without any conditions? A. Mr. Darlington, Mr. Grayson came to 
my residence and delivered that writing to me, and I then consulted 
with my attorney, and then told Grayson that by advice of counsel 
I refused to turn over the money to him. 

Q. The question is—what he would do with it if Warner refused 
to accept it did not enter into it? A. When Mr. Grayson 

230 subsequently called I told him that by advice of counsel I 
declined to give him the funds in my hands. 

Q. What he would do with it if Warner refused to accept the inter¬ 
est did not enter into it? A. I told him by advice of counsel I 
refused to give him the money. 

Q. And you had the money ? A. I had the money. 

Q. Now,"Mr. Wood, not asking you to tell us anything that took 
place between your counsel and yourself, I would like you to give 
us some reason why you refused to turn over the rents to the man 
who would pay the interest on the $75,000. trust and make up the 
deficiency of interest? A. I don’t know. 

Q. What reason was there for not turning over the rents, to the 
man who would make up the deficienc}^, remove the default, and 
save the property, the Victoria flats, from sale by auction ? A. I 
didn’t know that he would do that. I simply had his statement to 
that effect. 

Q. Did you propose to go on with the collection of those rents and 
not pay the interest on the trust? A. I did not. 

Q. Did you intimate to him that you refused to turn over the 
money to him because you doubted whether he would fulfil his 
promise? A. I did not. 
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Q. Did you ask any security from him for the money ? A. T do 
not think 1 did. 

Q. Don’t you know whether you did or not? A. My recol- 

231 lection is that by advice of counsel I refused to turn over the 
money to him. 

Q. Did you yourself want to avoid the sale? A. Did I want to 
avoid the sale ? 

Q. Yes. A. Mr. Darlington, why should 1 want to avoid that 
sale? 

Q. Answer the question ? 

Mr. Ridout : Objected to as not calling for testimony relevant to 
this question. 

A. I don’t know that I could help it from being sold for default 
in the payment of interest. 

Q. Did you or not desire to avoid that sale? A. I did not know 
that I had any desire at all about it. 

Mr. Ridout: I make the same objection. 

Q. Did you want to be sold out? A. It just resolved itself into 
this—we were going to be sold out, and I did not care whether it 
was sold out under the 1st or the 2nd. trust. 

Q. It would not have been sold out if a man was anxious to pay 
the balance of the interest due? A. I don’t know that he was gener¬ 
ous enough to pay the interest. 

Q. Didn’t you just say that Mr. Grayson said he would pay up 
the interest? A. That is what his note states. 

Q. Then, I will ask you again—did you desire to avoid that sale? 
A. I don’t know that I had any desire about it. 

Q. You have told us that the interest was in arrears because the 
rents were insufficient to pay them ? A. Yes, sir. 

232 Q. Can you explain why the interest was not in arrears 
when Mr. Warner collected the rents? 

Mr. Ridout: Question objected to because there is nothing to 
show that the interest was not in arrears. 

a 

A. No, sir. 

Q. Can you explain why, since the property has been put into the 
hands of receivers, all of The arrears of taxes and interest have been 
paid, and that the property is proving to be a good investment? A. 
I do not know that that is so. 

Mr. Darlington : I offer in evidence the report of the receivers 
in the case, showing the fact that the receivers have paid all the ar¬ 
rears of taxes, and all the arrears of interest, and have a surplus to 
pay on the second trust notes. 

Mr. Carusi: Objected to as irrelevant and immaterial. I also 
object to the report of the receivers because it has not been verified. 

Q. You had a telephone in the Victoria flats at the time Mr. Gray¬ 
son called there, did you not? A. Yes, sir. 
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Q. Where was that telephone? A. In the drug store. 

Q. That drug store is in the same building? A. Yes, sir. 

Q. Did you and Mr. Talbott go into the drug store and inquire 
by telephone whether there would be any difficulty about Mr. War¬ 
ner accepting the interest ? A. That interview occurred between 
6 and 7 o^clock in the evening, and I don’t know that Mr. 

233 Warner remained at his office tliat late at that time. 

Q. You are aware that Mr. Warner had a telephone in his 
house at that time, are you not? A. I do not know that. 

Q. Did you try the next day to see if Mr. Warner would accept 
the interest ? A. I did not. 

Q. Can you give any explanation of Mr. Talbott’s asking that 
question after you had refused ? A. 1 cannot give any explanation. 
We got into a general discussion of the matter, and he asked me that 
question. 

Q. Now, coming down to this equity suit which you filed against 
Mr. Duke, I quote paragraph 4: 

4. The defendant is the owner of the following described — of said 
lots 1 and 2, in said subdivision, beginning on 14th street at the 
northeast corner of said lot 1 and running thence south 120 feet; 
thence west one hundred and twenty four feet; thence south 120 
feet; thence east 124 feet to the place of beginning, which parcel of 
land is improved by a large apartment house covering the whole of 
said parcel, and which building encrouches on the land owned by 
complainant to the extent of one inch along the southern line and 
five and one hundredths of a foot along the western line of said 
building, which is known as the Victoria flats? What do you mean 
. by that ? A. I mean that he was the record owner of the property ? 

Q. If you meant that he was the record owner of the prop- 

234 erty, why didn’t you say so ? A. I did not draw that bill. 
My attorney did. 

Q. You signed it didn’t you ? A. I stated the facts to him. 

Q. You read this bill, over before you signed it, didn’t you? A. 
Yes, sir. 

Q. You knew at the time you filed that bill that Duke was not 
the beneficial owner of the property? A. He was the record owner. 

Q. You mean the record owner? A. Yes, sir. 

Q. You knew at the time you filed that bill that Duke was not 
the beneficial owner of that property? A. The record owner is 
what I meant. 

Q. You also knew that he was a mere figure-head, mere empty 
title holder, who had no interest in the property ? A. He was the 
record owner of that propertv. 

Q. Didn’t you know that he had no beneficial interest in the 
property, and had no power over it at all ? A. He had no benefi¬ 
cial interest in the property. 

Q. You knew that he had no power over that property at all, 
didn’t you ? A. I don’t know any more than he had the title in it; 
that bill which was filed in the equity court was prepared and filed 
by my attorney. I stated all the facts to him. I suppose he drew 
the proper bill for me to sign. 

14—1304a 
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Q. Paragraph 6 of said bill says : 

“ 6. None of these constructions were made with the consent or 
permission of complainant. They all, seriously injure his 

235 land and greatly diminish its value.” Was that true? A. It 
looked out on it—certainly it was true. 

Q. Then, why didn’t you close them up ? A. I didn’t make any 
attempt to close them up. 

Q. Why didn’t you close them up if it injured the property ? A. 
I have stated to you the purpose of bringing the suit, Mr. Darling¬ 
ton. 

Q. Why didn’t you close up these windows in the area-way and 
tear away the porches ? 

Mr. Ridout: Question objected to as it asks why the witness did 
not commit a trespass. 

Q. I asked you, Mr. Wood, if these openings and these porches, 
and these area-ways, were seriously injuring your land, injurious to 
life, &c., why you didn’t tear them away ? A. I did not know that 
I had the power, as the mortgagee had something to say about that. 

Q. You didn’t sue the mortgagees ? A. That bill was prepared 
by ray attorney, Mr. Ridout, and I suppose he knew what he was 
doing when he prepared the bill. 

Q. You came to the equity court and asked it to remove the 
porches and eaves, and areaways—did you want that done? A. 
That is what I filed the bill for. 

Q. Did you want that done ? A. That is why I filed the bill. 

Q. But did you want that done when you filed that bill? A. At 
that time I did. 

236 Q. I asked you, Mr. Wood, did you want that done? A. 
Why certainly I wanted it done. 

Q. Did you want the court to make Duke do that? A. Why cer¬ 
tainly I did; I do not see why it should not have been done. 

Q. Once more—did you want that done when you filed that bill? 
A. I wanted that done if it could be done. 

Q. Once, again—did you want that done? A. Yes, I wanted it 
done. 

Q. Then, why didn’t you do it? A. I did not think I had the 
power to do that. 

Q. Why didn’t you make Duke do that? A. Because he was the 
record owner of it then. 

Q. Then you really did want Mr. Duke to tear away these porches 
or close up these windows? A. I think I have stated that I did. 

Q. You state on your oath now that you wanted that thing done 
when you filed that bill ? A. I did not care if it was done or not. 
I don’t care if it is done now. 

Q. I ask you to state if you filed that bill wishing that thing 
done? A. Yes, sir, I wished to have it done. 

Q. Why did you wish to have it done? A. Why, because we 
would give public notice then where we stood in regard to the prop¬ 
erty. 
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Q. Why did you want that notice given? A. As I stated before 
Mr. Grayson had asserted that he was going to claim a portion of 
this adjoining land. 

237 Q, He had not claimed that when this bill was filed ? A. 
Yes, sir. 

Q. Have not you sworn that he did not claim an easement until 
this suit was filed? A. My recollection is that he stated they were 
going to claim it. I do not think he used the term easement—I do 
not think he said that. 

Q. I read from page 12 of your amended answer: ' 

This defendant says that no claim was ever made by any one to 
any such rights in respect to the ten foot strip until the filing of the 
bill in this cause, when it was for the first time set up in order to 
afford some apparent support for the contentions set forth in said 
bill.” Do you claim that the right was asserted before the bill was 
filed in this case? A. The first I heard of that was when Mr. Gray¬ 
son was at the Victoria flats that evening. 

Q. On page 12 of your amended answer filed in this case, you 

state: 

‘‘12. This defendant is advised and so avers, that none of the 
matters and things set forth in this paragraph of the bill, created an 
equity in favor of the beneficiaries under either the first or second 
trust to any easement over the said adjacent strip of ten feet, or 
created any right to have said strip annexed to the building. This 
respondent says that no claim was ever made to any one to any such 
rights in respect to the said ten foot strip, until the filing of the bill 
in this cause, when it was for the first time set up in order to afford 
some apparent support for the contentions set forth in said 

238 bill.” In view of that, Mr. Wood, do you still claim that the 
right was asserted before the bill was filed in this case? A. 

The first that I ever heard of anything abt^ut that was when Mr. 
Gra\^son was at the hotel that evening which was just before the 
filing of the bill, or about the same time and then it was intimated 
that they were going to claim some additional ground. 

Q. If you say it was before this bill was filed—w’^h}^ do you say 
in your answer that it was not heard of until after the filing of this 
bili? A. It was all about the same time. There was no formal 
claim made until that bill was filed. 

Q. You say that no claim was ever made until the filing of that 
bill ? A. I don’t know that you would call that a claim. 

Q. What did he say to you—I mean Mr. Grayson. A. He said he 
wanted to assert a claim. 

Q. As a matter of fact this bill was filed to frighten away people 
who might have wanted to bid for the flats property is that not so ? 
A. I told you what it was filed for. 

Q. You wanted to deter people from bidding on the flats property, 
did you not ? A. I did not have that object in view. 

Q. If you were the owner of the flats property—why were you de¬ 
preciating that property,and preventing an advantageous sale? 

239 A. I don’t know that I was depreciating it, Mr. Darlington. 

Q. You don’t think that taking away the windows on two 
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of the sides of the Victoria flats, and destroying the light and air, 
destroyed its chances for an advantageous sale ? A. I did that for 
the purpose of informing everybody where I stood in the matter— 
that was the object. 

Q. Did you think a court of equity was the proper place to go for 
such a purpose as that—to accomplish undisclosed purposes by pre¬ 
tending things that did not exist? 

Mr. Ridout : Objected to. 

Mr. Darlington: I withdraw the question if counsel objects. If 
counsel does not object to the question I would like to have an an¬ 
swer. 

A. I consulted an attorney and was advised to file that bill. 

Q. You say that Mr. Grayson asked you whether any effort had 
been made to get the Warner loan extended—that loan was not due 
was it? 

The Witness : Extended ? 

Q. Yes, sir. A. What is your question ? 

Q. You said that Mr. Grayson asked you whether any effort had 
been made to get the Warner loan extended—that loan was not due 
was it? A. I did not say “ extended.’’ I think that is a mistake in 
tiie short-hand notes, Mr. Darlington. 

240 Q. I asked you if you saw B. H. Warner & Company 
between those two interviews with Mr. Grayson, and you 

stated: “A. Well, I would like to state right here that Mr. Grayson 
asked me at one of these interviews whether I had made anv effort 
to get Mr. Warner to extend that loan.” A. (After looking at the 
record.) I see the word “ extend ” is there. 

Q. What did you mean to say ? A. I thought that he meant to 
see if they would accept the interest, and withdraw the sale. 

Q. To withdraw the sale? A. Yes, sir. 

Q. He asked you whether you had made any effort to withdraw 
the sale? A. Yes, sir, the word “extended” w’ould not be a proper 
word to use there. 

Q. Please state what you intended to say? A. (Witness looks at 
the note on the record and states that what he meant to say was— 
whether lie made an effort to have Mr. Warner withdraw the sale. 

Q. Had you made an effort with Mr. Warner to withdraw tlie 
sale? A. i had not. 

Q. Why did you ask Mr. Rheem not to put a sign in front of the 
Victoria Flats property ? A. Why, because some of the people in the 
hotel were thinking they were going to be sold out, and got sort of 
uneasy, and I stated it to Mr. Rheem, and said, “ Probably you had 
better not put the sign up.” 

241 Q. Why? A. I did not want to inconvenience anybody 
who was in the house. It was nothing to me whether they 

did or did not. I told Mr. Rheem so at the time. 

Q. The property was going to be sold—was about to be sold ? A. 
Yes, sir. 

Q. Any reason why the public should not have had notice of it? 
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A. The people in the house I did not want to get uneasy—I did not 
want to cause them any uneasiness. 

Q. You didn’t want them to leave? A. No; I did not care 
whether they left or not. 

Q. They were afraid they were going to be sold out, and to allay 
their uneasiness you told Mr. Rheem not to put the notice up ? A. 
That is my recollection of it. 

Q. Why did you do that—you did not want to mislead the ten¬ 
ants did yon ? A. I had no intention of misleading them, but I did 
not care whether they left or not. 

Q. Did you think an omission to put up the notice would relieve 
their uneasiness of being sold out? A. Of course they would not be 
so apt to notice it in the papers. At the day of the sale I knew the 
auction flag would be put up. 

Q. Did you want to have the tenants kept in the dark as to the 
sale? A. It was not any desire to avoid general notice—it was as I 
told you. Some of them were getting uneasy, and might think they 
had to move. 

242 Q. Taking the sign down would not help them, would it? 
A. It was staring them in the face—that they were about to 

be sold out. 

Q. You state in your answer that due inquiry and explanation 
would have shown to the persons secured by the Grayson <fe Heald 
trust—that the flats were dependent upon the adjoining ground, and 
a like inquiry and explanation did show Mr. Talbott and you the 
same thing before you bought your interest? Was such inquiry 
and explanation made? A. I bought additional ground to protect 
mvself. 

Q. My question is—whether such inquiry and explanation as you 
suggest the second trust holders should have made was made by you 
and Mr. Talbott, and gave notice that the flats property was depend¬ 
ent upon the adjoining ground for light and air. A. Yes, sir, but 
we procured additional ground to protect ourselves. 

Q. You sa}^ in your answer, “ Warner & Company were agents to 
collect rents—was before the Grayson & Warner trust was made. 
How do you know that? A. The collection of rents was placed in 

B. H. Warner’s hands before the completion of the building. 

Q. How do you know that? A. Because Mr. Haller gave me a 
statement from Warner & Company, and the books advertising the 
building issued by Warner & Company. 

Q. You say in your answer that these windows, openings, pro¬ 
jections and area-ways, were there before the Grayson & 

243 Heald trust was executed—how do vou know that? A. The 

%/ 

building was completed before the trust was put on. 

Q. How do you know that ? A. Because I know that people were 
living in tlie building in the month of December. I think part of 
them were there in November. My recollection is that that trust 
was not put on until the latter part of December. 

Q. Did Grayson & Heald, or any of the persons under the trust 
in which they were trustees, at that time know that the Victoria 
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flats were not on their own ground ? A. I don’t know anything 
about that. 

Q. You say in your answer that they did—were you mistaken 
about that? 

The Witness: That they knew that the flats covered the ground 
belonging to them ? 

Q. That the complainants knew when they took the Grayson & 
Heald trust—that the flats extended on the adjoining ground ? A. 
I think the contractors ought to have known whether they were over 
or not. Mr. Gravson ought to have known that. 

Q. Is that all you mean to say in answer to that question? A. 
Certainly that is what I mean to say. 

Q. Can you tell us whether a contractor would know better than 
anybody else—how much ground there was, or where the line of 
ownership went? A. Mr. McClure, I understood, was the contractor. 

They knew the dimensions of the building, and all things of 

244 that sort. 

Q. The lines marked on the ground where the flats were to 
be put? A. Yes, sir. 

Q. And how did that show them that the ground upon which the 
improvement was to be put, did, or did not, belong to the owner of 
the building? A. I don’t know that it showed them the ownership 
of the building. 

Noth:. —By consent of counsel, Mr. Carusi asked the following 
questions to the witness. 

By Mr. Carusi: You stated, as far as you knew, Mr. Haller did 
not get any surplus from the sale of houvses 1404 and 1406 Pennsyl¬ 
vania avenue. Do 3 'ou know any more in regard to that sale than 
you stated in your former testimony"? A. Mr. Plaller was not the 
owner of the property at the time of the sale referred to. He had, 
prior to that, disposed of his interest therein for two apartment 
liouses Nos. 302 and 304 E street northwest. He told me that he 
took those at the rate of $ 20 , 000 . for his equit}*^ in the trade. 

By Mr. Darlington : All 3 ’ou know about that is what Mr. Haller 
told you, is it not? A. Yes, sir, and the fact that I deeded it to one 
of the parties. I deeded the Avenue property to Mr. Joseph S. Haller, 
at Mr. Nicholas H. Haller’s request. Mr. Haller never 

245 & 246 placed the deed on record. Subsequently, Mr. Haller came 

to me and told me that he had made a trade which I have 
referred to in mv’ previous answer, and Mr. N. T. Haller, asked me 
to convey the property' to the party to whom he had sold, and as 
the deed had never been recorded I made a new deed conveying the 
property to Henr}’' P. Sanders. The property on F street was con¬ 
veyed to Mr. Joseph S. Haller. I think all these conveyances were 
made on the same dav. 

Q. How was the $250. paid to Mr. Haller for the grant of the Mc- 
Reynold’s property ? A. The $250. was paid by a note which he 
afterwards returned to me and then I gave him two notes, one for 
$ 100 . and one for $150., which were subsequently paid. 

FRANK I. WOOD. 
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Subscribed to before me this 5tli day of May, A. D., 1902. 

Note. —Testimony closed on behalf of defendants. 

WILLIAM H. SHIPLEY, 

Examiner in Chancery. 

St^ *1^ 

247 Exhibit H. M. T. 1. 

For and in consideration of the sum of one dollar I hereby agree 
to convey unto H. Maurice Talbott the whole of my interest in and 
to lots No. 1 and 2 of W. C. Hill’s subdivision of University Park in 
Washington D. C. improved by the Victoria hotel and the ground 
around it this option to be good up to and inclusive April 1st 1899 
upon the following terms 

$3100. to be the price paid 1500 cash balance payable in 1 & 2 
years, the sale to include all the furniture in the hotel 
Witness mv hand and seal this 28th day of March 1899 

N. T. HALLER, [seal.] 

248 Exhibit H. M. T. 2. 

Rec’d. of H. Maurice Talbott the suin of thirty-one hundred dol¬ 
lars the same being in full for all my right, title and interest in law 
and in equity in and to lots No. 1 and 2 of W. C. Hill’s subdivision 
of University Park Washington D. C. said lots being improved by 
the apartment house known as “ The Victoria ” and the ground sur¬ 
rounding it, together with all and singular the rights ways and ap¬ 
purtenances thereto belonging, and also the furniture in said hotel. 
And I hereby authorize and direct Frank I. Wood and Bernard A. 
Duke the parties in whose names the title now stands to make and 
execute and deliver to said H. Maurice Talbott such deeds or con¬ 
veyances as may be necessary the better to carry out the above con¬ 
tract. 

Witness my hand and seal this 1st day of April, 1899 

N. T. HALLER, [seal.] 

Witness: 

BERNARD A. DUKE. 

249 Exhibit H. M. T. 3. 

$800.00. Gaithersburg, Md., April 1st, 1899. 

Two years after date, I promise to pay to N. T. Haller or order, 
eight hundred 00 /100 dollars, for value received. Negotiable and 

payable at-with interest at 5 % Paid. 

The First National Bank of Gaithersburg. 

H. MAURICE TALBOTT. 

No. —. Due-. 

(Endorsed:) N. T. Haller. 

(8 2c. I. R. stamps.) 
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Exhibit H. M. T. 4. 

40 int. 

$800.00. $840. Gaithersburg, Md., April 1,1899. 

One year after date, I promise to pay to N. T. Haller or order> 

Collection. 

eight hundred.dollars, 


for value received. Negotiable and payable at - with interest 

at 5 % 

The First National Bank of Gaithersburg. 

H. MAUBICE TALBOTT, 

' RockvillCj Md. 

No. 97140 Due Apr. 1 

3863. 

(Endorsed:) N. T. Haller J. H. Meriwether [J. Sprigg Poole.] * 

(8 2c. I. R. stamps.) 

(3 bank stamps.) 

250 Exhibit 5. 

Office of F. W. McReynolds, attorney at law. 

14" Feb., 1898. 

N. T. Haller, Esq. 

Dear Sir: On behalf of C. M. Carter & Mrs. Alice S. Hill, hold¬ 
ers of the notes secured. I desire to state that on the payment of 
the $4,000. due Jan. 22/ 98 on pts. lots 1 & 2 B. 45 University Park 
by March 10,1898, the trustees will be directed to release to you the 
10 ft. adjoining the Victoria on the soutli & west. 

Yours truly, F. W. McREYNOLDS. 

251 & 252 Exhibit T. W. No. 2. 

Filed May 20, 1902. 

Know all men by these presents that Alexander H. Holt and 
Francis A. Sebring trustees under a certain deed of trust from Nich¬ 
olas T. Haller and wife dated December 28,1897, and recorded Dec. 
31,1897, in Liber 2265 folio 254 of the land records of the District 
of Columbia, in consideration of one dollar, current money to them 
in hand paid by Frank Ivey Wood receipt whereof, before the de¬ 
livery of these presents, is hereby acknowledged, have released, re¬ 
mised and conveyed, and do hereby release, remise, quit-claim and 
convey unto Frank Ivey Wood his heirs and assigns the following 
described land and premises, situate, lying and being in the county 


[* Words enclosed in brackets erased in copy.] 
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of Washington, District of Columbia, and distinguished as being all 
of lots numbered one (1) and two (2) of block 45, of W. C. HilFs sub¬ 
division of University Park. For a fuller and complete description 
see trust recorded as above stated 

To have and to hold the same, with appurtenances, unto and to 
the use of said Frank Ivey Wood, his heirs and assigns forever, fully 
released and discharged from the effect and operations of said deed 
of trust the indebtedness secured thereby having been fully paid as 
is evidenced by the signature of the holder of the notes. 

Witness our hands and seals this eighteenth (18th) day of August, 
A. D. 1898. 

ALEXANDER H. HOLT, Trustee, [seal.] 
FRANCIS A. SEBRING, Trustee. [seal.] 
BERNARD A. DUKE, Holder of Notes. 

Signed, sealed and delivered in the presence of— 

GEO. E. TERRY. 

♦ 

253 Complainants’ Exhibit Receipt! 

Filed August 14,1902. 

Washington, D. C., M^ch 23/98. 

Received of Nicholas T. Haller a deed of trust dated March 21, 
1898, from Nicholas T. Haller et ux., to Frank T. Browning and 
Jesse H. Wilson, trustees, to secure the payment of a note made by 
said Haller for the sum of $6,000.00/100 which note and trust is to 
be placed in bank as collateral for the payment of a note made by 
Frank Ivey Wood for the sum of $4,000. which amount is to be used 
to pay two notes of said Haller, past due, and to obtain the release 
of certain land from the operation of a deed of trust, dated Jan. 24, 
1897, to McReynolds, and Meriwether, trustees. 

FRANK IVEY WOOD. 

254 Exhibit H\ 

This indenture, made this twentieth day of December in the year of 
our Lord one thousand eight hundred and ninety seven, by and be¬ 
tween Nicholas T. Haller, of the District of Columbia, and Fannie 
E. Haller his wife, parties of the first part, and David C. Grayson 
and John C. Heald, of the same place, parties of the second part: 

Whereas said Nicholas T. Haller is justly indebted unto William 
J. McClure in the full sum of thirty thousand and eiglity-seven dol¬ 
lars and sixty-nine cents ($30,08L69), for which amount he has 
made and delivered his ninety-six (96) promissory notes of even 
date herewith as follows: Four for the sum of seven hundred and 
forty-three dollars and eleven cents ($743.11) each, payable on or 
before two (2), three (3), four (4), and five (5) years after date re- 
16—1304a 




114 


FRANK I. WOOD ET AL. VS. 


spectively ; four (4) for the sum of one hundred and twenty dollars 
and twenty cents ($120.20) each, payable on or before two (2), three 

(3) , four (4) and five (5) years after date respectively; four (4) for the 
sum of one hundred and sixty-one dollars ($161.00) each, payable on 
or before two (2) three (3), four (4) and five (5) years after date re¬ 
spectively ; four (4) for the sum of one thousand one hundred and 
twenty-eight dollars and fift 3 ^-nine cents ($1,128.59) each, payable on 
or before two (2) three (3), four (4) and five (5) years after date re- 
spectivel}^; four (4) for the sum of one hundred and twenty 
seven dollars and thirty-three cents ($127.33) each, payable 
on or before two (2), three (3), four (4) and five (5) 
years after date respectively; four (4) for the sum of seven 

hundred and ninety-seven dollars and twenty cents 

255 ($797.20) each, payable on or before two (2), three (3) four (4), 
and five (5) years after date respectively; four (4) for the sum 

of one thousand four hundred and ninety-four dollars and ninety- 
one cents ($1,494.91) each, payable on or before two (2), three (3), 
four (4) and five(5) years after date respectively; four (4) for the 
sum of six hundred and sixty-one dollars and twenty-five cents 
($661.25) each, payable on or before two (2), three (3), four (4) and 
five (5) years after date respectively; four (4) for the sum of two 
hundred and nine dollars and thirty-four cents ($209.34) each, pay¬ 
able on or before two (2), three (3), four (4) and five (5) years after 
date respectively; four (4) for the sum of one hundred and sixty-six 
dollars and fifty-eight cents ($166.58) each, payable on or before two 
(2), three (3), four (4) and five (5) years after date respectively; four (4) 
for the sum of one hundred and sixty-six dollars and twelve cents 
($166.12) each, payable on or before two (2) three (3), four (4) and 
five (5) years after date respectively ; four (4) for the sum of one 
hundred and sixty-three dollars and four cents ($163.04) each, pay¬ 
able on or before two (2), three (3), four (4) and five (5) years after 
date respectively; four (4) for the sum of ninety-nine dollars and 
ten cents ($99.10) each, payable on or before two (2), three (3), four (4) 
and five (5) years after date respectively; four (4) for the sum of thirty- 
one dollars ($31.00) each, payable on or before two (2), three (3), four 

(4) and five (5) years after date respectively; four (4) for the sura of 
ninet^^-four dollars and sixty cents ($94.60) each, payable on or be¬ 
fore two (2), three (3) four (4) and five (5) years after date 

256 respectively; four (4) for the sum of six hundred and sixt}-^- 
nine dollars and seventy-five cents ($669.75) each, payable on 

or before two (2), three (3) four (4) and five (5) years after date re- 
spectivel}^ (*1) ^^r the sum of one hundred and fifteen dollars 
($115.00) each, payable on or before two (2) three (3) four (4) and five 

(5) years after date respectively ; four (4) for the sum of seventy-five 
dollars ($75.00) each, payable on or before two (2), three (3), four (4), 
and five (5) years after date respectively; four (4) for the sum of 
sixty-seven dollars and thirty-eight cents ($67.38) each, payable on or 
before two (2), three (3), four (4), and five (5), years after date re¬ 
spectively ; four (4) for the sum of seventy dollars ($70.00) each, 
payable on or before two (2) three (3), four (4), and five (5) years 
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after date respectively; four (4) for the sum of one hundred and fifty 
one dollars and fifty cents ($151.50) each, payable on or before two 
(2), three (3) four (4), and five (5) years after date respectively; four 
(4) for the sum of one hundred and twenty-one dollars and sixty- 
eight cents ($121.68) each, payable on or before two (2), three (3), 
four (4), and five (5) years after date, respectively; four (4) for the 
sum of twenty-eight dollars and fifty cents ($28.50) each, pa 3 ^able on 
or before two (2), three (3), four (4) and five (5) years after date re- 
spectivel}”; and four (4) for the sum of one hundred and fifty-one 
dollars ($151.00) each, payable on or before two (2) three (3), four 
(4), and five (5) years after date respectively; all of said notes being 
payable to the order of said W. J. McClure, with interest at the rate 
of six per centum per annum until paid, payable annually. 

257 And whereas said Nicholas T. Haller is also indebted unto 
Charles L. Frailey in the full sum of ten thousand three hun¬ 
dred and fifty dollars ($10,350.00) for which amount he has made 
and delivered his twelve (12) promissory notes of even date here¬ 
with as follows: Two for the sum of one thousand and thirty-five 
dollars ($1,035.00) each, and one for the sum of five hundred and 
seventeen dollars and fifty cents ($517.50), all payable on or before 
two (2) years after date; two (2) for the sum of one thousand and 
thirty-five dollars ($1,035.00) each, and one for the sum of five hun¬ 
dred and seventeen dollars and fift}^ cents ($517.50), all pay^able on 
or before three (3) 3 '’ears after date; two (2) for the sum of one thou¬ 
sand and thirty-five dollars ($1,035.00) each, and one for the sum of 
five hundred and seventeen dollars and fifty cents ($517.50) all pay¬ 
able on or before four (4) years after date; and two (2) for the sum 
of one thousand and thirty-five dollars ($1,035.00) each, and one for 
the sum of five hundred and seventeen dollars and fifty cents 
($517.50) all payable on or before five years after date; all payable 
to the order of said Charles L. Frailey with interest at the rate of 
six per centum per annum until paid, paj^able annually. 

And whereas, the parties of the first part, desire to secure the 
prompt payment of said debt, and the interest thereon, when and as 
the same shall become due and pa 3 ’^able, together with all costs and 
expenses that may accrue thereon; 

258 Now, therefore, this indenture witnesseth, that the parties 
of the first part, in consideration of the premises, and of one 

dollar, lawful money of the United States of America, to them in 
hand paid by the parties of the second part, the receipt, of which, 
before the sealing and delivery of these presents, is hereby acknowl¬ 
edged, have given, granted, bargained and sold, aliened, enfeoffed, 
released and conveyed, and do by these presents give, grant, bargain 
and sell, alien, enfeoff, release and convey unto the parties of the 
second part, the survivor of them, his heirs and assigns, the follow¬ 
ing described land and premises,situate in the county of Washington, 
District of Columbia, known and distinguished as parts of lots one (1) 
and two (2) in block fort 3 ^-five (45) in W. C. HilFs subdivision of the 
Middle Grounds of Columbian university, now called “ University 
Park,^’ as said subdivision is recorded in the office of the surveyor 
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of the District of Columbia in County Book 6, page 5, described as 
follows : Beginning at the northeast corner of said lot one (1), said 
point being also the intersection of Fourteenth street and Welling 
place, and running thence southerly with line of Fourteenth street 
one hundred and twenty (120) feet, thence vyesterly in a line parallel 
with the line of Welling place one hundred and twenty-four (124) 
feet, thence northerly in a line parallel with line of Fourteenth street 
one hundred and twent}^ (120) feet to Welling place, and thence 
easterly along the line of Welling place one hundred and twenty- 
four (124) feet to the beginning; together with all and singular the 
improvements, ways, easements, rights, privileges, and ap- 

259 purtenances to the same belonging, or in anywise appertaining, 
and all the estate, right, title, interest and claim, either at law 

or in equity, or otherwise however, of the parties of the first part, 
of, in, to, or out of the said land and premises. 

To have and to hold the said land, premises and appurtenances, 
unto and to the only use of the parties of the second part, the sur¬ 
vivor of them, his heirs and assigns. 

In and upon the trusts, nevertheless, hereinafter named, that is, 
in trust to collect the rents and profits of said building over and 
above the amounts necessary to pay the interest on the debt secured 
by the first trust upon said property, ta»xes, insurance, ordinary re¬ 
pairs, and running expenses of said building, so long as any part of 
the indebtedness hereby secured shall remain due and unpaid, and 
to apply said net rents and profits as frequently as practicable on 
the notes hereby secured pro rata, until all of said notes, and the 
interest thereon, and all costs and charges, shall have been paid, 
and when all of said notes, and the interest thereon, and all other 
proper costs, charges, commissions, half commissions, and expenses 
shall have been paid at any time prior to the sale hereinbefore pro¬ 
vided for, to release and reconvey the said described premises unto 
the said Nicholas T. Haller, his heirs and assigns, at his or their 
cost. 

And upon this further trust, that upon default or failure being 
made in the payment of said notes, or either of them, or upon fail¬ 
ure of the parties of the second part to collect and divide the net 
rents and profits as hereinbefore provided for, for a longer period 
than four months, then and in that event, and at any time there¬ 
after, to sell the said described land and premises at public 

260 auction, upon such terms and conditions, at such time and 
place, and after such previous public advertisement as the 

parties of the second part, the survivor of them his heirs, or the 
trustee acting in the execution of this trust, shall deem advantageous 
and proper; and to convey the same in fee simple to, and at the cost 
of, the purchaser or purchasers tliereof, who shall not be required to 
see to the application of the purchase money; and of the proceeds 
of said sale or sales: first, to pay all proper costs, charges and ex¬ 
penses, including all taxes, general and special, due upon said land 
and premises, at time of sale, and to retain as compensation a com¬ 
mission of five per centum on the amount of the said sale or sales ; 
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second, to pay whatever may then remain unpaid of the said notes 
and the interest thereon, whether the same shall be due or not, and 
last, to pay the remainder of said proceeds, if any there be, to said 
Nicholas T. Haller, his heirs or assigns. 

And the said Nicholas T. Haller does hereby agree, at his own 
cost, during all the time wherein any part of the matter hereby se¬ 
cured shall be unpaid or unsettled, to keep the said improvements 
insured against loss by fire, in the name and to the satisfaction of 
the parties of the second part, who shall apply whatever may be re¬ 
ceived therefrom to the payment of the matter hereby secured, 
whether due or not; and also to pay all taxes and assessments, both 
general and special, that may become due on, or be assessed against, 
said land and premises during the continuance of this trust, and 
that upon any default or neglect to so insure, or pay taxes and assess¬ 
ments, any party secured hereby may have said improve- 
261-267 ments insured and pay said taxes and assessments, and the 
expense thereof shall be a charge hereby secured and bear 
interest at the same rate as the said indebtedness hereby secured. 

And it is further agreed that if the property shall be advertised 
for sale under the provisions of this deed and not sold, then the said 
trustees shall be entitled to one-half the commission above provided, 
to be computed on the amount of the debt hereby secured. 

In witness whereof, the parties of the first part have hereunto set 
their hands and seals on the day and year first hereinbefore written. 

(Signed) NICHOLAS T. HALLER, [seal.] 
FANNIE E. HALLER. [seal.] 

Signed, sealed, and delivered in the presence of— 

(Signed) R. D. HOPKINS. 

District of Columbia, To wit: 

I, Randolph D. Hopkins, a notary public in and for the said Dis¬ 
trict, do hereby certify that Nicholas T. Haller and Fannie E. Haller, 
his wife, who are personally well known to me as the grantors in 
and the persons who executed the foregoing and annexed deed, 
bearing date on the twentieth day of December, A. D. 1897, person¬ 
ally appeared before me in said District, and acknowledged the said 
deed to be their act and deed; and the said Fannie E. Haller being by 
me examined privily and apart from her husband, and having the 
deed aforesaid fully explained to her by me, acknowledged the same 
to be her act and deed, and declared that she had willingly signed, 
sealed and delivered the same, and that she wished not to retract it. 

Given under my hand and official seal, this twenty-eighth day of 
December, A. D. 1897. 

(Signed) RANDOLPH D, HOPKINS, 

[NOTARn SEAL.] Notary Public, D. 0. 
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268 Further' Deposition of Frank I. Wood. 

Filed Aug. 14, 1902. 

In the Supreme Court of the District of Columbia. 

David C. Grayson et al. ) 

vs. VNo. 20773, Equity Doc. 47. 


Frank I. Wood et al. 


r 


Be it known that, at an examination of witnesses, begun and held 
on the twenty-seventh day of June, A. D. 1902, personally appeared 
before me, the undersigned, an examiner in chancery, at No. 410 
Fifth street northwest, in the city of Washington, in tlie District of 
Columbia, Mr. Frank I. Wood, (defendant), recalled for further cross- 
examination in the above-entitled cause, when and where the further 
deposition of said witness, hereto annexed, was by me taken down 
in shorthand from the oral statements of said witness, made in 
answer to interrogatories and cross-interrogatories propounded by 
counsel for the parties respectively, then and there attending, the 
said witness having been theretofore duly sworn according to law ; 
that said depositioii was afterwards reduced to typewriting, was read 
over by said witness and by him subscribed, as corrected, in my 
presence. 

I further certify that I am not of counsel for any of the parties 
to said cause, or in any manner interested therein. 

T. H. FITNAM, 

Examiner in Chancery. 


269 In the Supreme Court of the District of Columbia. 


David C. Grayson et al. 

V8. 

Frank I. Wood et al. 


No. 20773, Equity Doc. 47. 


Met Friday, June 27, 1902, at three o’clock p. m., pursuant to 
agreement of counsel. Present, at No. 410 Fifth street northwest, 
Mr. J. J. Darlington, for complainants, and Mr. Charles F. Carusi, 
for defendants; whereupon, Mr. Frank I. Wood (defendant) being 
recalled for further cross-examination, testified as follows: 


Mr. Frank I. Wood. 

By Mr. Darlington : 

Q. Mr. Wood, kindly look at the paper which I now hand you 
and state in whose handwriting it is, and by whom your name, 
Frank Ivey Wood, was subscribed thereto ? A. (Examining paper.) 
Yes, sir, that is my signature. 

Q. The paper is entirely in your handwriting? A. Yes, sir. 
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Q. In other words, you wrote that paper and signed it ? A. Yes, 
sir. 

Q. And delivered it no Mr. Haller? A. Yes, sir. 

(Mr. Daruington : I offer this paper in evidence marked, Com¬ 
plainants’ Exhibit Receipt,” which is in the words and figures 
following, copied into the record and here appearing: 

(Complainants’ Exhibit Receipt.) 

Washington, D. C., M'ch 28/ 98. 

Received of Nicholas T. Haller a deed of trust dated 
‘ 270 March 21,1898, from Nicholas T. Haller et ux.j to Frank T. 

Browning and Jesse H. Wilson, trustees, to secure the pay¬ 
ment of a note made by said Haller for the sum of $6,000.00 which 
note and trust is to be placed in bank as collateral for the payment 
of a note made by Frank Ivey Wood for the sum of $4,000, which 
amount is to be used to pay two notes of said Haller, past due, and 
I to obtain the release of certain land from the operation of a deed of 
> trust, dated Jan. 24,1897, to McReynolds and Meriwether trustees. 

I (Signed) FRANK IVEY WOOD.) 

I By Mr. Carusi : 

Q. I will ask you, Mr. Wood, to make a statement as to the cir¬ 
cumstances under which, and surrounding which, the paper which 
has just been put in evidence was signed by you and delivered to 
Mr. Haller, as has been testified ? A. At the time that receipt was 
given two of the two-thousand-dollar notes secured by the McRey¬ 
nolds trust on the land adjoining the south and west, the land oc- 
i cupied by the Victoria fiats, was past due, and Mr. McReynolds was 
pressing for payment of the same. Mr. Haller sent for me and 
' wanted me to arrange in some way to take up those two notes, he 
told me that McReynolds was willing to release a portion of the 
land^ten feet—-ten feet wide; he and I talked the matter over as to 
the best way to arrange it, and I think he suggested that he should 
give a new deed of trust, if I could place it for him; I said to him 
I thought I could, through Mr. Talbott, in fact I was sure I could. 

A deed of trust, I think, was then prepared—I forget whether 
271 I prepared it or not—and I saw Mr. Talbott in regard to the 
matter and he told me that he could place it for me. Mr. Mc¬ 
Reynolds still contin-ed to press Mr. Haller in regard to the pay¬ 
ment of the notes, and I told Mr. Haller that I had better take and 
deposit the note secured by the deed of trust, which he would give, 
and Mr. Talbott could use that in bank discounting my note and 
using Mr. Haller’s note for which he gave the deed of trust as col¬ 
lateral until Mr. Talbott could place Mr. Haller’s note for six' thou¬ 
sand dollars. Next I wanted Mr. Haller to go with me to Mr, Mc¬ 
Reynolds and see him about it and try to stave it off a while until 
I could arrange it. Mr, Haller seemed averse to calling at McRey-^ 
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Holds and requested me to go, which I did. Subsequently Mr. Tal¬ 
bott said that as the deed of trust only covered ten feet in width, 
which was not sufficient upon which to erect a house, he wanted to 
know if I could not get more land released from the operation of 
the McReynolds trust, so as to include it. I told him I did not know, 
but Mr. Talbott wanted me to see Mr. Plaller and talk the matter 
over and he seemed inclined to think Mr. McReynolds would be 
willing to release more land. Mr. Talbott and myself then went to 
Mr. Haller, who was at the time at the Victoria, and afterwards we 
saw Mr. McReynolds, talked the matter over with him, and Mr. Mc¬ 
Reynolds said that the next thing he could do would be to release 
twelve feet on Welling street, but would not consent to release more 
than ten feet on Fourteenth street. As that would only leave 
twenty feet front on Fourteenth street secured by that trust, Mr. Tal¬ 
bott said “ Mr. Wood, I think that the better plan, and the best inter¬ 
est of the Bank of Gaithersburg would be subserved by Mr. 
Haller and yourself giving a joint note, which the bank 

272 would discount, and use the money in taking care of these 
notes, the notes to be held as collateral for the payment of Mr. 

Haller and your joint note.” That was agreed upon and then we 
went back to see Mr. Haller and he was perfectly willing to arrange 
it that way, and he gave his note, in connection with me, which was 
discounted by the bank. The deed of trust was then delivered to 
him, to Mr. Haller, that is, the deed of trust referred to as given with 
the six-thousand-dollar-note, was then delivered to Mr. Haller, as that 
plan was never carried out. But I never received the receipt back. 
That is, I think, all in regard to that transaction. 

(Mr. Darlintgton : I object to so much of the answer as under¬ 
takes to contradict the written agreement between the witness and 
Mr. Haller.) 

By Mr. Darlington : 

Q. Why did Mr. Haller apply to you to provide for these alleged 
two overdue notes? A. Because we had agreed at that time to make 
an exchange of properties. 

Q. When did you see him, how long before this transaction? A. 
Just about that month, I don’t know the exact date. 

Q. Is it not a fact that this entire matter, viz., your acquisition of 
a half interest in tlie property, the release of the ten-foot strip from 
the McReynolds and Meriwether trust, and the agreement between 
Mr. Haller and yourself to organize a stock company to which the 
entire property, including the ten-foot strip, should be conveyed, 
were practically contemporaneous with each other? 

273 (Mr. Carusi : Question objected to, as the papers speak for 
themselves.) 

A. I think so. 

Q. Is it not a fact that this paper, introduced to-day whatever you 
call it, is the earliest of these three agreements ? 
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(Mr. Carusi : That question objected to, for the same reason.) 

A. I think that it is. 

Q. And it bears date, March 23,1898, and the Duke receipt or 
memorandum showing that he held the title for you and Mr. Haller, 
dated April 5,1898, is the last of these instruments. That was, the 
whole transaction lay between March 23d, 1898, and April 5, 1898, 
did it not ? A. I think that is so. 

Q. Mr. Talhott^s connection with this matter dated back some¬ 
where along there, did it not? A. Only in regard to my inducing 
him to place the deed of trust for me, or the notes. 

Q. This paper introduced to-day, “Complainants’ Exhibit Re¬ 
ceipt,” states in effect that the proceeds of that four-thousand-dollar 
note therein mentioned was to be used to pay off two notes of Mr. 
Haller, past due, and thereby to obtain a release of certain land 
from the operation of this deed of trust to McReynolds and Meri¬ 
wether: That certain land was the ten-foot strip, was it not ? A. 
Yes, sir. 

Q. So that the agreement between you was that your note for 
four thousand dollars, secured by the Haller trust note of six thou¬ 
sand dollars, should be used to pay off the four thousand dollars due 
McReynolds, and the ten-foot strip should then be released ? 
274 A. From the operation of that trust, but subject to the six- 
thousand-dollar trust. 

Q. And contemporaneously with that it was agreed that the whole 
property, that is, the Victoria flats, the ten-foot strip and all were to 
be conveyed to a stock company which you were to organize? A. 
Yes, that is true. Mr. Haller and myself were to organize the com¬ 
pany ; I stated that in my direct and cross-examinations heretofore. 

Q. Let me read you something else, sworn to in your amended 
answer, filed September 21,1901, in which you deny (p. 4) “ that 
any agreement was ever entered into between the defendant Haller 
and the holders of the promissory notes secured by the deed of trust 
to McReynolds and Meriwether that, upon payment of four thousand 
($4,000) dollars, tlie ten foot strip adjoining the building on the 
south and west should be released and become part of the Victoria 
Flats property:” Have you any explanation to make of that? A. 
We were simply to pay these notes, take up these two notes and 
carry them, that was it; they were not to be annexed to that partic¬ 
ular building, it still left the six thousand dollar note which would 
be there. 

Q. My trouble is this: You now admit that this release of the ten 
feet was to be obtained, and the ten-foot strip and the Victoria Flats 
property together were to be conveyed to a stock company: In your 
answer, which I have just read, you deny that there ever was any 
agreement that the ten-foot strip should be released and become a 
part of the Victoria Flats property. I am simply asking you to ex¬ 
plain these apparently contradictory statements ? 

(Mr. Carusi : Try to recall what you meant in the one 
276 case, already given in the amended answer, what it referred 
16—1304 a 
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to, and whether it referred to the same thing you are now asked 
about, and compare the two statements. 

(Mr. Darlington : I object to that suggestion. 

(Mr. Carusi : The witness obviously does not understand the 
question. 

(Mr. Darlington: The question is very simple. 

Let the examiner read it over to the witness. 

(The examiner reads to witness the following— 

Question. My trouble is this: You now admit that this release 
of the ten feet was to be obtained, and the ten-foot strip and the 
Victoria Flats property together were to be conveyed to a stock com¬ 
pany : In your answer, which I have just read, you deny that there ever 
was any agreement that the ten-foot strip should be released and 
become a part of the Victoria Flats property: I am simply asking 
you to explain these apparently contradictory statements? A. At 
the time 1 testified I had forgotten about the existence of this re¬ 
ceipt, but then I didAt intend it was to be used particularly for 
the benefit of the building; the idea in taking those two notes, was, 
in placing another deed of trust and taking those two notes up, 
which was never carried out, and the bank took those two notes as 
collateral for Mr. Haller and my note, and it continues in posses¬ 
sion, the bank does, of them today as collateral for my note. 

Q. Does the fact that the collateral remains in bank explain this 
discrepancy between your answer and the present admitted facts, 
as you understand it? 

(Mr. Carusi: I object to the question, on the ground that there 
does not appear to be any discrepancy in the witness’ state- 
276 ment, and that the conclusion of his last answer was not of¬ 
fered as an explanation, but as a reiteration of the explana¬ 
tion already given.) 

A. I don’t know that I can say any more than I have already 
told in the matter. 

Q. In your answer, which I will show you, it is claimed that the 
McReynolds agreement to release the ten-foot strip was subject to a 
time limit of March 10, 1898: How do you reconcile that with the 
fact that this exhibit “ Complainants’ Exhibit Receipt,” introduced 
today, was not prepared or executed until March 23, 1898 ? A. 
That was McReynolds’ agreement referred to in there, and is sim¬ 
ply a statement that we can obtain that release; that was never Cat- 
ried out, the agreement you refer to, at all. 

Q, Is it not a fact that on March 23, 1898, there was a then pend¬ 
ing arrangement for the release of the ten-foot strip on the payment 
of four thousand dollars as set forth in this paper of March 23, 
1898? A. McReynolds had expressed a willingness to do that; 

VGs, Sir. 

Q. As late as March 23,1898 ? A. Yes, sir. 

Q. So it is not true, it is, that the privilege of having the strip re¬ 
leased was terminated on March 10,1898, as your answer seems to 
indicate ? 
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(Mr. Carusi : I object to the question, on the ground that the 
witness does not make the indication suggested in the question.) 

A. The letter referred to is dated February the 13th; the time 
expired March the 10th. 

277 Q. But the fact was, as shown by this letter of March 23rd, 
that this privilege extended beyond that, is not that so ? 

(Mr. Carusi : I object again, on the ground that the question as¬ 
sumes that the privilege referred to was the same in the paper writ¬ 
ing heretofore put in evidence and claimed to be an agreement on 
the part of McReynolds and Meriwether to release ten feet of ground 
and the paper which has been offered in evidence. 

(Mr. Darlington : Counsel for defendant would probably not at¬ 
tempt to make the distinction above indicated if he recalled the fact 
that the allegation of the bill to which this answer was filed had 
nothing to do with the March 10th limit and that the answer is in¬ 
capable of being read in connection with the bill in any other sense 
than as an averment that the privilege of obtaining the ten-foot strip 
release terminated with March 10,1898, and did not exist later than 
that date.) 

A. McReynolds had expressed a willingness to release a portion 
of that land. 

Q. When you drew this paper your understood that the proposition 
was still open? A. When I drew that paper I think I simply had 
Mr. Haller’s statement; but I think I afterwards talked with Mr. Mc- 
Reyuolds about it, and he did express a willingness to release it. 
There was no written agreement to that effect. 

278 By Mr. Carusi : 

Q. I want to clear up one or two points. Mr. Wood, was the pri¬ 
mary purpose of the parties to this “ Complainants’ Exhibit Receipt ” 
in procuring a release of the ten-foot strip from the operation of the 
McReynolds and Meriwether trust to enable you and Mr. Haller to 
stave off Mr. McReynolds’ importunities-- 

(Question objected to.) 

—or in the alternative—he states it both ways—or was it for the ulti¬ 
mate purpose of leaving the ten-foot strip without any trust whatever 
upon it? A. Our object at that time was to take care of those notes 
and keep McReynolds from foreclosing; he was then pressing Mr. 
Haller for payment of the same; that was our object at the time. 

Q. I read you a portion of the amended answer in order to fix in 
mind the page quoted to you previously by Mr. Darlington : “ He 
denies that any agreement was ever entered into between the de¬ 
fendant Haller and the holders of the promissory notes secured by 
the deed of trust to McReynolds and Meriwether that, upon payment 
of four thousand ($4,000) dollars, the ten foot strip adjoining the 
building on the south and west should be released and become part 
of the Victoria Flats property: ” Do you still make denial ? A. 
What do you mean by becoming a part ? 
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Q. I will put the question in another way, in order to direct your 
attention to the idea I have in mind: Had you any evidence at the 
time that that exhibit was made by you, of any agreement between 
the holders of the promissory notes secured by the McReynolds and 

Meriwether trust and Mr. Haller, that ten feet of that ground 

279 should be released upon payment of four thousand dollars ? 

A. No, sir; I had no agreement. 

Q. I asked you if you had any evidence ? A. No, I had not. Mr. 
Haller did not show me it, but he told me it could be released. 

Q. Do I understand you to mean that he did not tell you he had 
an agreement ? A. He told me he had an agreement to that effect, 
but he never showed it to me. 

Q. He never showed it to you? A. No, sir. 

Bv Mr. Darlington : 

Q. But you knew Mr. McReynolds represented the holder of these 
notes ? A. My first impression was through Mr. Haller telling that. 

Q. I want to ask you a question I omitted. Will you please pro¬ 
duce this deed of trust from Mr. Haller and wife to Browning and 
Wilson mentioned in this exhibit, and file it with the examiner, to 
be included as part of your evidence? A. That will be impossible. 
My recollection is I delivered that to Mr. Haller when the purpose 
was not carried out. 

Q. Are you positive ? A. That is the best of my knowledge and 
belief, that I delivered it to him, and he never gave me the receipt 
back, I would willingly give it to you, if I had it, as I have given 
you other papers. 

280 (Mr. Darlington : But for the last answer I would not 

ViQVP IVrr TTaIIpt 

(Mr. Carusi : We will admit that Mr. Haller will testify 
that the paper was not so returned by him to witness.) 

Q. I will ask you to make an examination and, if you find it, file 
it with the examiner? A. I will do so. 

(Mr. Carusi : In the beginning of the testimony I made a general 
objection, and I now repeat tlie objection, to any testimony, includ¬ 
ing this part of it, of a date subsequent to December 20, 1897, the 
date of the deed of trust to Grayson and Heald. 

FRANK I. WOOD. 

Sworn to before me as aforesaid, and subscribed, this 8th day of 
July, A. D., 1902. 


T. H. FITNAM, Exammei\ 
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281 Depositions on Behalf of Complainants in Rebuttal, 

Filed Apr. 14,1902. 

» 5K ^ :}: :}j 

282 In the Supreme Court of the District of Columbia. 

David C. Grayson et al.I 

vs, > No. 20773, Equity Doc. 47. 

Frank L Wood et al. J 

Met Monday, March 24,1902, at four o’clock p. m., No. 410 Fifth 
street northwest, pursuant to notice. Present, Mr. W. Cleary Sulli¬ 
van, for complainants, and Messrs. Charles F. Carusi and John 
Ridout, for defendants; whereupon, Mr. Robert I. Fleming and Mr. 
James G. Hill, having each been duly sworn, testified on behalf of 
complainants as is hereinafter respectively set forth. 

Mr. Robert I. Fleming. 

Direct examination. 

By Mr. Sullivan : 

Q. Please state your name ? A. Robert I. Fleming. 

Q. You are an architect? A. Yes, sir. 

Q. How long have jmu practiced that profession ? A. Forty years. 

Q. Do you follow any special line ? A. General practice. The 
construction of residences, offices, buildings, stores, churches, <fec. 

Q. Have you examined the building known as the Victoria flats, 
at Fourteenth and Clifton streets northwest? A. Yes, sir, I did, 
about four or five months ago. 

Q. Will you state what would be the effect of constructing a build¬ 
ing on the ten-foot strip right next to the Victoria flats, on 

283 the south and west sides ? 

(Mr. Carusi : We note an objection, on the grounds of immate¬ 
riality, and irrelevance to any issue in this case; and further object 
that the question mentions the ten-foot strip, no such strip being 
shown to exist independently of the building.) 

A. It would really ruin the building. 

Q. In what way would it affect the building ? A. It would block 
up the windows on the south and west sides of the building, making 
dark rooms. 

Q. Could that effect be obviated or improved in any way by re¬ 
cesses? A. There are recesses on the south, and windows could be 
cut into one room on each side of the recess, but the}^ would still be 
dark rooms. Any building constructed south or west would block 
up the light. 

Q. Do you say that as to the south or the west ? A. Both. 
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Cross examination. 

By Mr. Carusi : 

X Q. You state if a building were erected up against the flats the 
Victoria Flats building would be practically ruined ? A. All the 
rooms on these two fronts, south and west. 

X Q. How high would a building have to be ? A. I am assum¬ 
ing the whole height. 

X Q. A building erected the whole height of the flats, immedi¬ 
ately against them? A. Immediately against the flats, using that 
as a party wall. 

284 X Q. And that would cut out the light; that is perfectly 
obvious? A. Yes, sir. 

X Q. Have you any idea how high they are? A. No, I think 
they are about six or seven stories high. 

X Q. And the recesses in the back and the west walls of the build¬ 
ing, you say, would give light? A. You could cut the wall and put 
windows into the back rooms; but it would make them dark rooms; 
no direct light would be possible. 

X Q. There would be no light from the sun in the building? A. 
No, sir. You could not get any windows on the south or west; in 
the front and middle rooms on the southwest corners you could get 
no light. 

X Q. There would be only dark rooms? A. Yes, sir. 

X Q. Would it relieve the situation any if there were similar re¬ 
cesses on the south side of the building? 

(Question objected to, as immaterial, in that there are no recesses 
there.) 

A. There is one recess on the south, in the centre of the building. 

X Q. What is the character of that? A. It is of pretty good size, 
it lights the hall. 

X Q. If the supposed building you were speaking of were erected 
on the adjoining parcel of ground south of the flats property, would 
that recess on the south of the property afford any relief? A. 

285 Very little, in two rooms you could get light, but on the south¬ 
west you could not. 

X Q. What is the nature of that recess? A. Just to provide 
light. 

X Q. How large a recess? A. I suppose, six or ten feet. 

X Q. Then do I understand you to say that even if a building 
were run up right against the south wall that two of the rooms on 
each floor would be lighted somewhat? A. Yes, somewhat. 

X Q. But you would get some light? A. Yes, but one would 
not. 

X Q. Suppose there were other recesses, similar to the one you 
have spoken of, in the west side, do you think in that event your 
statement made previously, about ruining the building would 
apply ? 

(Question objected to, for the same reason, immateriality.) 
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X Q. Do you think it would? A. You would get no sunlight 
through the rooms, you would just get a little light and air. 

X Q. Do I understand that when you say the building would be 
utterly ruined, it would be because you would not get direct sunlight 
into the rooms? A. You could not rent the rooms, they would be 
all back rooms, dark rooms. 

(Mr. Carusi : We object to the latter part of that statement, about 
inability to rent the rooms by not having the sunlight directly com¬ 
ing into them.) 


X Q. I understand you to say that the}^ would be ruined, 

ir things, because you would not get any direct 
A. Yes; very little air, and no view or sun- 

X Q. This testimony that you have given supposed that the ad¬ 
joining building was flush against the south wall: Suppose a build¬ 
ing were erected five feet away, so that there was a space of five feet 
between the two, what effect would tliat have ; less than the other ? 
A. Yes, less effect, but it would still damage the building, the flats, 
in the same way, cutting off your view and sunlight. 

X Q. Assume that the supposititious building were erected ten 
feet away from the south and west walls, what effect would that have, 
the same thing in still greater degree? A. Yes, it would help the 
building very much, you would have more light and more air, but 
it would still damage them to some degree. 

— Q. Suppose that supposed building were erected fifteen feet 
away, what effect would that have, so far as damaging the building 
goes? A. It helps the building the further you get away. 

X Q. Would it at fifteen feet stilldamage the building ? A. Very 
little. It cuts off only the view and part of the sunlight in the lower 
roopas. 

X Q. All of these views that you are expressing are predicated 
upon the supposed structure being of the same height? A. Yes. 
The lower you make any building and the further you keep away 
from another the better it is. 

X Q. I gather from your testimony, when you say the flats would 
be ruined, the supposition was the new building would be of 
287 the height of the flats and the one would be built close up to 
the other? A. Yes, sir. 


among c 
286 sunlight 
light. 


Redirect examination. 

By Mr. Sullivan : 

Q. You say that it would keep off the direct sunlight ; did I 
understand you to say, in answer to a question by Mr. Carusi, about 
a building being flush up against the wall, that there would be any 
indirect sunlight? A. No, you would get daylight. 

Q. How about sunlight? A. Very little, only at noonday, you 
might get a little, at twelve o’clock ; you would get daylight. 

Q. You also said something about your views as to the flats being 




128 


FRANK I. WOOD ET AL. VS. 


ruined by erecting another near it: Was that predicated upon the 
fact of the new building being equal in height to the present one ? 
A. Yes. 

Q. And you say a building next door to the flats, but not as high 
as they, would also have some effect in cutting off light ? A. It 
would, for all rooms of the height of the roof of the new building. 

Q. Suppose there was a space between the building in question 
and a building not so high as the flats, what would be the effect; in 
that case as the distance increased would it be improved proportion¬ 
ally as in the case of a building the same height? A. The further 
you get away from the flats, the better for them ; if you build it up 
you ruin all these rooms on the south and west. 

288 After Mr. James G. Hill had testified Mr. Robert I. Flem¬ 
ing was recalled. 

By Mr. Carusi : 

— Q. Mr. Fleming, do you recall whether there are recesses on the 
front and back ? A. There are two recesses on the front and back. 

X Q. How deep are they? A. Probably twenty-five feet. 

X Q. What is, approximately, the width of that building west? 
A. The west is cut into two parts or two recesses, with two recesses 
for light. 

X Q. About what is the width of each one of the parts, approxi¬ 
mately? A. Of the building? 

X Q. Yes, sir? A. Well, the southwest part and the northwest 
part are the larger, the center is smaller. 

X Q. I want about what is the number of feet across for each? 
A. About twenty-four feet, I should say, to the center; not over. 

X Q. And the other one is the same? A. The lower one. 

X Q. Within these walls do you recall how many flats, or rooms 
there are in each part? A. They are composed of four or five rooms 
and a bath on each floor. 

X Q. Take the center, the number in the rear, how many rooms 
have they ? A. One room and bath. 

289 X Q. And on each side of that room and bath there is- 

A. A recess. 

X Q. In regard to the two portions of the west side, which are 
larger than the middle, how many rooms are there ? A. There are 
three or four. 

X Q. Would these rooms get light from the recesses you speak of. 
A. They get direct light from the west, and also from the recesses; 
and if the new building on the west blocks out the light you would 
get some light from the recess. 

X Q. Would that recess give any measurable degree of light? 
A. It would of daylight; not of sunlight. 
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Re-redirect examination. 

By Mr. Sullivan : 

Q. Then on a clear day how much light do you think you would 
get in the lower floors? A. You would not get light enough to 
cook by in the kitchen. 

Q. How about in the morning? A. You would get light in the 
morning ? 

Q. How much of the day? A. About two-thirds of the day you 
would get regular light. 

Q, Do you know whether the lower flats would be lighted ? A. 
All up to the roof of the proposed new building. 

ROBT I. FLEMING. 

290 Sworn to before me as aforesaid, and subscribed, this 4th 
day of April, A. D. 1902. 

T. H. FITNAM, Examiner. 

Mr. James G. Hill. 

Direct examination. 

By Mr. Sullivan : 

Q. State your name please ? A. James G. Hill. 

Q. And your business ? A. Architect. 

Q. Have you been engaged in any particular line ? A. In gen¬ 
eral practice. 

Q. Are you familar with the building known as the Victoria flats? 
A. I am not. 

Q. Have you examined it ? A. I have seen it in passing. 

Q. You say you have seen the building, but have not examined 
it? A. I have not examined it. 

Q. Can you state what the effect would be of constructing e, 
building of the same size immediately next to the flats on the south 
and west ? A. I would not express an opinion without examining 
the plans; if the plans were exhibited to me and a question asked 
as to the effect referred to, I would be glad to express an opinion. 

Q. Have you heard Mr. Fleming’s testimony ? A. I have. 

291 Q. Assuming that a building should be erected next to this 
building, the Victoria flats, about which Mr. Fleming has 

testified, with the recesses he refers to, what would be the effect 
upon the flats building, in your opinion? A. I do not exactly un¬ 
derstand about the recesses. If a building were put up against the 
flats and had light wells where they could exist it would afford 
partial relief; but still that would not eradicate the injury. 

Q. Suppose there were no light wells at all in the wall ? 

(Objected to, because there is no such case.) 

Q. What would be the effect, if there were no light wells at all, of 

17—1304a 
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blocking up existing windows ? A. It would practically ruin the 
rooms in the west and south sides. 

Q. Suppose a light well such as Mr. Fleming testifies to were 
erected, what would be the effect? A. It would injure, but not ruin. 

Q. What would be the effect of cutting in the wall light wells; 
would it afford as much light as if no building were there ? A. It 
would be much less. 

Q. Suppose the assumed building were not of equal height; how 
far would that affect it? A. It would darken in porportion to the 
roofs height. 

Q. Suppose the building were removed by some space? A. That 
would give also added relief. 

Q. Would there be any injury if there were only a slight space 
between the buildings? A. Yes, if there were only a slight space. 

Q. How much would there have to be to obviate the ob- 
292 jection of building up against the flats? A. That is a very 
difficult question. I can best answer by saying the difference 
would be such as exists between a wide street, a narrow street and 
an alley. 

Cross-examination. 

By Mr. Carusi : 

X Q. Mr. Hill, you passed by this building, you say ? A. Yes, 

sir. 

X Q. You noticed the structure of the building, that there were 
two very deep wells on the Fourteenth Street front ? A. I know there 
was a recess in front. 

X Q. Perhaps Mr. Fleming can suggest. I know there are two, 
a well on each side. A. We don’t recognize such as wells; we call 
that a recess. 

X Q. Suppose that there were two recesses, going back twenty or 
twenty-five feet, how far can you say, approximately, in the event of 
the light being cut off or diminished on the west and south, would 
these recesses be supposed sufldcient ? A. As I remember the plans, 
being divided, the recess on the front would not supply any except 
to the front. 

X Q. Then if there were similar recesses on the back that would 
supply the back, would it; you say this recess in front would supply 
the front? A. Yes, in two rooms. 

X Q. If there is a similar recess in the back it would perform the 
same office for the back part of the building ? A. Yes, sir; 
298 if there were recesses there. 

X Q. Do you recall from your examination of the plans 
whether or not there were any such recesses on the front and back 
of the building ? A. I cannot recall. 
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After Mr. Robert I. Fleming, the preceding witness, had been 
recalled by counsel for defendants, at this stage, Mr. James G. Hill, 
the present witness was recalled, and testified further, as follows : 

By Mr. Sullivan : 

Q. Mr. Hill, suppose a building adequately lighted by a recess has 
another building erected against it so as to close the light of the re¬ 
cess and make a well of it, the well being about four by twenty feet, 
and the building seven stories high, would you have to use artificial 
light on a clear day, in any of these stories ? A. Not on the upper 
ones, but on fche lower ones. 

Q. How much of the day ? A. I suppose, all day. I don’t think 
it possible to light the lower floors of a seven story building on any 
kind of a day as adequately as should be. 

Q. Would you have to use artificial light at all for the upper 
stories ? A. No. 

Q. In how many stories would you have to use artificial light? 
A. That is rather hard to sa}’^; 1 should say that rather more than half 
would be inadequately lighted. 

JAS. G. HILL. 

294 Sworn to before me as aforesaid, and subscribed this 5th day 
of April, A. D. 1902. 

T. H. FITNAM, Examiner, 

295 Objections to Relief and Decree on Constitutional Grounds. 

Filed January 16,1903. 

In the Supreme Court of the District of Columbia. 

David C. Grayson 
vs. 

Frank I. Wood et al. 

Now come the defendants Frank I. Wood and H. Maurice Tal¬ 
bott and as additional objections to the relief sought by the bill and 
to the decree proposed to be passed herein say:— 

That if said relief be granted and such decree be entered, the 
property of these defendants will thereby be taken from them for 
private use without just compensation in violation of article 5,—of 
the amendments to the Constitution of the United States. 

JNO. RIDOUT, 
Solicitor for Defendants, 


In Equity. No. 20773. 
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296 Affidavit of Frank L Wood, 

Filed January 16,1903. 

In the Supreme Court of the District of Columbia. 

David C. Grayson | 

vs. Vin Equity. No. —. 

Frank I. Wood et al. ) 

Frank I. Wood, being first duly sworn says: 

I am one of the defendants in this cause. I have been informed 
by my counsel that counsel for complainant intends to urge the 
appoint men t of Mr. David C. Grayson as one of the trustees under 
the proposed decree in this cause. I respectfully object to the ap¬ 
pointment of Mr. Grayson and for grounds of such objection say,— 

That the personal relations between Mr. Grayson and myself 
endangered by tlie controversy from which this cause resulted are 
such that it would be impossible for me to confer personally with 
him in respect of the many and important matters of discretion to 
be committed by the decree to the trustees. Mr. Grayson is an 
active and earnest partisan and it is my sincere belief that it will be 
impossible for him if appointed to discharge his responsible duties 
with impartiality’^ as regards my co-defendant Talbott and mvself. 

FRANK I. WOOD. 

. Subscribed and sworn to before me this 12th. day of January, 
A. D. 1903. 

[seal.] L. C. STRIDER, J. P. 

297 & 298 Affidavit of H. Maurice Talbott. 

Filed January 16,1903. 

DavId C. Grayson et al. 
vs. 

Frank I. Wood et al. 

Now comes Henry Maurice Talbott one of the defendants in the 
above cause and objects to the appointment by the court of David C. 
Grayson as one of the trustees and for reason therefor says that the 
personal relations between this affiant and said Grayson are such 
that he the affiant would not be able to consult or advise with said 
Grayson. 

Sworn before me Clifford H. Robertson as justice of the peace of 
the State of Maryland, in and for Montgomery county on this 10th 
day of January, 1903. 

CLIFFORD H. ROBERTSON, 

Justice of the Peace. 
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299 . Decree for Sale^ See. 

Filed January 23,1903. 

In the Supreme Court of the District of Columbia. 

David C. Grayson et al., Trustees, I 

versus VNo. 20773. Equity. 

Frank I. Wood et al, j 

This cause coming on to be heard upon the pleadings and the 
evidence, and having been argued by the solicitors for the parties, 
respectively, and duly considered, it is thereupon by the court this 
23rd day of January, A. D. 1903, adjudged, ordered and decreed, 

1. That, as against the defendants Frank 1. Wood, H. Maurice 
Talbott and Bernard A. Duke, their heirs and assigns, and as against 
the defendant Nicholas T. Haller, his heirs and assigns, other than 
the defendants Frederick W. McReynolds and James H. Meriwether, 
the property covered by the building called the Victoria flats, to- 
getlier with the overhanging porticos and other projections on the 
south and west sides of the said building, and the approaches to the 
entrances along the said sides of said building into the areas con¬ 
nected therewith, and properly appurtenant to the same, is subject 
to the deed of trust from the defendant Nicholas T. Haller to the 
defendants Brainard H. Warner and Louis D. Wine, trustees, of 
January 22nd, 1897, recorded in Liber 2180, at folio 340, of the 
land records for the District of Columbia, and, also, to the deed of 

trust from the said defendant Nicholas T. Haller to the com- 
299J plainant David C. Grayson and the defendant John C. Heald, 
trustees, of December 20th, 1897, recorded in Liber 2291, at 
folio 133, of the said land records, as set forth in the bill. 

2. That, as against the defendants Frederick W. McReynolds and 
James H. Meriwether, trustees under the deed of trust from the said 
Haller, of the 22nd day of January, 1897, described in the bill, and 
as against the holders of the promissory notes secured thereby, as in 
the said bill set forth, and as against the said Brainard H. Warner 
and Louis D. Wine, trustees under the deed of trust to them, of the 
22nd day of Januar}^ A. D. 1897, and as against the holders of the 
promissory notes secured thereby, the complainants are entitled to a 
decree for the sale of the said building, with all the appurtenances, 
as described in the [)receding paragraph hereof, as claimed in the 
bill, for the purpose of raising the moiie}^ due under the said deed 
of trust, and, also, the moneys due under the deed of trust to Grey- 
son and Heald, trustees, as set forth in the bill; and that power is 
hereby given to the three trustees hereinafter appointed, to sell, for 
the purpose of raising the moneys necessary to discharge the promis¬ 
sory notes secured by the said deed of trust to McReynolds and 
Meriwether, all the residue of the lands conveyed by Alice S. Hill to 
N. T. Haller, as set forth in the bill, excepting the said ten foot strip, 
appurtenant to the said Victoria flats. 
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3. That Brainard H. Warner, Frederick W. McReynolds and 
David C. Gra3"son, be, and they hereby are, appointed trustees to 
make the said sale, and the manner of their proceedings shall 

300 be as follows : 

Thev shall first file with the clerk of this court a bond to 
•/ 

the United States of America, executed by them with a surety or 
sureties approved by the court, or by one of the justices thereof, in 
the penalty of one hundred thousand dollars, conditioned for the 
faithful performance of the trust reposed in them by this decree, or 
which may be reposed in them by any future order or decree in the 
premises ; and the said trustees shall first give notice by publication 
in the Evening Star and Washington Post newspapers, daily except 
Sundays and legal holidays, for ten (10) days prior to any sale here¬ 
under, giving notice of the time, place, manner and terms of any 
such sale, which terms shall be as follows in respect to any sale by 
them, as hereinafter provided : One-third of the purchase-money in 
cash, one third in one (1) year and one-third in two (2) years, or all 
cash at the purchaser’s ontion, the deferred payments, if any, to be 
represented by the promissor}" notes of the purchaser, bearing inter¬ 
est from the day of sale at the rate of five per cent, per annum, pay¬ 
able semi-annually, and secured by deed of trust upon the property, 
or the respective parcels of property to which they relate. 

It is further ordered that, in making sale or sales, the trustees are 
authorized to advertise and sell the said property as a whole, if they 
shall find it expedient and advantageous so to do, and they may 
offer it in that form, with power to withdraw the same from sale if 
a sufficiently advantageous bid shall not be received for it as a whole; 
and if the said trustees shall find it advantageous and advisable not 
to sell the said property as a whole, they are authorized to 

301 divide and sell the same separately; in which case they shall 
offer the Victoria Flats building, with a strip of land along the 

.south and west sides thereof, ten (10) feet in width; and they shall 
sub-divide and offer for sale the residue of the land in such parcels 
as to them shall seem most advantageous and desirable, and shall 
sell the said parcels or so much thereof as shall be necessary to dis¬ 
charge the amount remaining due on the said several deeds of trust, 
respectively, together with the costs of the sale, and shall bring into 
court the proceeds thereof, subject to its further order. 

It is furtlier adjudged, ordered and decreed that, in the distribu¬ 
tion of the proceeds of the sale or sales hereby authorized, after pay¬ 
ment of the costs of the said sales and of this suit, there shall first 
be applied to the satisfaction of the notes secured by the deed of 
trust to the defendants McReynolds and Meriwether, such propor¬ 
tionate part thereof as shall represent the value of the said land ex¬ 
clusive of that upon which the Victoria Flats building stands, with 
its porticos, projections and approaches as hereinbefore set forth, and 
of the strip of land upon the south and west sides hereinbefore au¬ 
thorized to be sold with it, and, if such share or, portion of the said 
proceeds of sale shall be sufiicient to satisfy the promissory notes 
secured by the said deed of trust to the defendants McReynolds and 
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Meriwether, any surplus thereof shall be paid to the defendants 
Talbott and Wood or their assigns; while if, after such application 
of the said above designated share or portion of the proceeds of sale, 
there shall remain any unpaid balance of the said last above 

302 mentioned promissory notes, there shall further be applied to 
their payment, so far as may be necessary, such share remain¬ 
ing of the proceeds of sale as shall represent the value of the said ten 
(10) foot strip on the south and west sides of the said building over 
which its said porticos, projections and approaches extend or lie, and 
which is to be sold with it as hereinbefore provided, and the remain¬ 
ing proceeds of sale shall be applied, first, to the payment of the 
promissory notes secured by the deed of trust to the defendants 
Warner and Wine until they are fully satisfied, and then to the pay¬ 
ment of the notes secured by the deed of trust to the defendants 
Grayson and Heald until the same shall be fully paid and satisfied, 
after which any surplus shall be paid to the defendants Talbott and 
Wood, their representatives or assigns. 

4. It is further ordered that this cause be, and the same hereby is, 
referred to the auditor of this court, with instructions to examine 
such evidence as may be produced, to ascertain and report with all 
convenient speed what are the values, respectively, of the ground 
described bv metes and bounds in the deed of trust to the defendants 

(k* 

Warner and Wine and Grayson and Heald, respectively, the value 
of the strip of ground ten (10) feet in width along the west and south 
walls of the Victoria Flats building, and the value of the ground 
described in the deed of trust to the defendants McReynolds and 
Meriwether, exclusive of such strip, and that no sale here- 

303 under shall be made until the auditor shall have filed his 
said report. 

5. It is further adjudged, ordered and decreed that the complain¬ 
ants recover of the defendants Frank I. Wood and H. Maurice Tal¬ 
bott their costs in this cause, to be taxed by the clerk, and that the 
complainants have execution therefor as at law. 

A. B. HAGNER, 

Asso. Justice, 

From this decree the defendants Wood, and Talbott and Duke, 
pray in open court an appeal to the Court of Appeals. 

JOHN RIDOUT, 

So Heitor for said Defendants, 
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304 Motion of Defendant Wood^ Talbott^ and Duke for Leave to 

Sever on Appeal. 

Filed February 10,1903. 

Ill the Supreme Court of the District of Columbia. 

David C. Grayson et al. 

vs. >In Equity. No. 20773. 

Frank I. Wood et al. j 

Now come the defendants Frank I. Wood, Henry Maurice Talbott, 
and Bernard A. Duke, and move the court for leave to sever in this 
appeal from their co-defendants Nicholas T. Haller, Brainard H. 
Warner, trustee, Louis D. Wine, trustee, Frank L. Freeman, Laura 
R. Gray, P. Lowe, Frederick W. McReynolds, trustee, James H. 
Meriwether, trustee, Alice S. Hill, Charles M. Carter, John C. Heald, 
trustee, Charles L. Frailey, First National Bank of Gaithersburg, and 
for grounds of this motion show that the interests of all said defend¬ 
ants are diverse and entirely separate from the interests of these de¬ 
fendants, who have ascertained that the said co-defendants do not 
nor does either of them desire to appeal. 

305 Order Gra/nting Defendants Wood, Talbott^ and Duke Leave to 

Sever on Appeal. 

Filed February 10,1903. 

In the Supreme Court of the District of Columbia. 

David C. Grayson et al.. Trustee-,) 

vs. >In Equity. No. 20773. 

Frank I. Wood et al. j 

Upon consideration of the motion of the defendants Wood, Talbott 
and Duke, for leave to sever on their appeal from their co-defend¬ 
ants, it is this 10th day of February 1903, ordered that the said 
Wood, Talbott, and Duke, be and they are hereby granted leave to 
sever on their appeal from their co-defendants in this cause. 

By the court: 

A. B. HAGNER, 

Associate Justice, 
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306 Order Fixing Penalty of Appeal Bond. 

Filed February 10,1903. 

In the Supreme Court of the District of Columbia. 

David C. Grayson ) 

vs. > Equity. No. 20773. 

Frank I. Wood et al. j 

Upon consideration of the motion of the defendants Wood, Talbott, 
and Duke, that the penalty of the supersedeas and on their appeal be 
fixed it is this 10th day of February, 1903, ordered that the penalty 
of said bond be and it hereby is fixed at ten thousand dollars. 

A. B. HAGNER, 

Asso. Justice. 

We consent: 

JESSE E. POTBURY, 

So licitor for Comp lainants. 

Memorandum. 

February 13,1903.—Appeal bond—filed. 

307 Directions to Clerk for Preparation of Record. 

Filed March 10,1903. 

David C. Grayson ) 

vs. > In Equity. No. 20773. 

Frank I. Wood et al. j 

The clerk will please include the fpllowing papers in the transcript 
of record on appeal herein— 

1. Bill and Exhibits A. B. C. 

2. Petition of Drew 
2J. Order thereon 

3. Petition of Morse Williams & Co. 

3J. Order thereon 

4. Answer of Wood 

5. Amended answer of Wood 

6. Answer of Talbott 

7. Amended answer of Talbott 

8. Answer of Duke 

9. All depositions and exhibits. 

10. Objections of defendants to relief and decree on constitutional 
grounds. 

11. Affidavit of Wood in opposition to Grayson 
18—1304 a 
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12. Affidavit of Talbott in opposition to Grayson 

308 13. Decree 

14. Order for appeal 

15. Motion for severance and to fix penalty 

16. Order granting severance and fixing appeal. 

17. Opinion of the court. 

The clerk will please make memorandum as follows: 

1899 

Sept. 28. Answers filed by Alice S. Hill 

“ Frederick W. McReynolds 
Oct. 4. “ “ “ Frank L. Freeman 

“ “ “ Laura P. Gray 

“ “ James P. Lowe 

5. “ “ “ Brainard H. Warner and Louis D. 

Wine 

“ “ Alices. Hill ^ 

“ “ Charles M. Carter 

Dec. 11. “ “ “ Nicholas T. Haller 

1900. 

Jan, 8. Pro confesso vs. deft Meriwether 

Feb. 1. Answer filed by 1st National Bank of Gaithersburg. 

May 25. Answer filed by John C. Heald 

“ “ Charles L. Frailey 

JNO. RIDOUT, 

SoVr for A'p'pellants, 

Service of cop}" acknowledged March 4, 1903. 

J. J. DARLINGTON, 

SoVr for Complainants. 

309 Order Extending Time to File Record. 

Filed March 20,1903. 

In the Supreme Court of the District of Columbia. 

David C. Grayson, Trustee, et al. ) 

V In Equity. No. 20773. 
Frank I. Wood et al. 1 

Upon consideration of the petition of the defendants Wood, Tal¬ 
bott and Duke, it is this 20th day of March, 1903, after hearing 
counsel on both sides, ordered that the time to file the transcript of 
record on appeal in this cause be and it is hereby extended to April 
15th, 1903, upon the express condition that the said defendants shall 
cause said record to be printed in time to permit the cause to be 
heard during May, 1903, provided that the said defendants shall not 
accept the benefit of this extension except upon terms of consent by 
them to the condition upon which alone it is granted. 

A. B. HAGNERj 

Asso. Justice, 
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?10 Opinion of Justice Hagner. 

Filed Apr. 6,1903. 

In the Supreme Court of the District of Columbia. 

David C. Grayson, Trustee, ei al .) 

vs. VNo. 20773. In Equity. 

Frank I. Wood et al. j 

This cause was before the Court of Appeals on an application to 
reverse the order appointing receivers. The case is reported in 16 
Appeals, p. 174, and seems to have been very fully argued on both 
sides. The appellate court declined to go into the case further than 
to decide that the appointment of receivers was providently made; 
and to affirm it. But the views of that court as to what would be 
the effect of the establishment by proof of the more important alle¬ 
gations of the bill, are set forth very decidedly in the following 
paragraphs of the opinion on page 184: 

“ The secret conveyances of the property in the parcels, as alleged; 
the trust deed purporting to secure an indebtedness of $34,000 that 
did not exist; the feigned suit with their secret trustee Duke, to 
abate the nuisances occasioned by the encroachment of the flats 
building upon the adjacent strip ; the attempt to purchase the claims 
of the second trust for 20 per cent, of their face value ; the threat 
made to prevent the realization of anything on their account; the 
manner in which they came into the possession of the rents of the 
flats, and their refusal to pay the surplus thereof upon the interest 
accruing due upon the first trust, even after Grayson had offered to 
advance wliatever additional sum might be necessary to meet 
311 the entire instalment, all tend to establish the existence of a 
scheme on their part to force the sale of the property, under 
tlie first trust, under such circumstances as would seriously endanger 
the security of the second—a scheme which it would be superfluous 
to characterize with an epithet.” 

I find the several averments thus recited have been sufficient!v 
established by the proofs, taken since the cause was remanded. 

In the next paragraph the court said: 

Whether, however, the second trust deed does in fact subject the 
ipcome of the flats building to its lien, must depend upon the con¬ 
struction of the terms of that instrument. As it is not made an 
exhibit in the case, and all the information we have of its purported 
effect is that claimed for it in the bill, we prefer, especial!}^ on this 
intermediate appeal, not to rest an approval of the order appointing 
the receivers upon that ground.” 

An examination of the deed now filed as an exhibit shows that its 
legal effect was correctly set forth in the sixth paragraph of the 
bill, which is quoted on page 176, with these words of introduction: 

This instrument was not made an exhibit in the pleadings, but 
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the effect of an important provision thereof, together with certain 
proceedings thereunder, appear as follows in a paragraph of the 

Tbill ” 

I shall not enter upon a critical examination of the items of testi¬ 
mony which have led me to the conclusions thus reached, but I 
think they are fully justified by the proofs. 

312 The first paragraph of the opinion of the Court of Appeals 
is also of interest as indicating its view of the importance of 

the question so much argued before me as to the right of the cred¬ 
itors under the Warner and Grayson trusts to claim an interest in 
a reasonable portion of the adjacent land, outside of the south and 
west walls of the Victoria flats. The court there says: 

** The determination of the questions raised by the allegations of 
the bill and of the response to the rule to show cause, respecting the 
equitable rights, in relation to the “ ten foot strip,” of the bene¬ 
ficiaries of the second trust upon the flats property in which Grayson 
is trustee, will probably become a matter of very great importance 
in the settlement of the final decree in this litigation, and it must 
be deferred until that time.” 

The contention of Messrs. Wood and Talbott and of the Gaithers¬ 
burg bank, who seem to stand alone in this position, is that the 
claimants under the Warner and Grayson trusts can claim no right 
or interest in any portion of the property purchased by Haller from 
Hill, lying to the south or west of the walls of the flats building; 
that the trustees^ rights are restricted to the lines of the grants under 
which they claim; and that there is no legal support of the conten¬ 
tion of an equitable right under any alleged contracc by parol, even 
if proof of such contract could be found in the testimony, which they 
deny. 

Correct as these general principles are with respect to a claim to 
easements urged by one proprietor over the land of an adjacent one, 
where no privity has existed between them resulting from 

313 the ownership by one proprietor of the entire land, yet they are 
modified in certain cases by the existence of such privity in 

interest. The character of the facts in each particular case is of the 
utmost importance in such an inquiry. In the case at bar it is un¬ 
deniable upon the proofs that the vendor, the purchaser, the lender 
of the monies, and the recipients of the trust notes, all felt sure the 
monies were to be expended upon what was to be in effect a com¬ 
pleted hotel. 

Under no other supposition would the several contracts have been 
made, the deeds executed, or the monies paid over. 

It was not in contemplation that the building should be roof¬ 
less. 

It was clearly against their understanding that it should be with¬ 
out proper ventiiation by windows and breathing places appropriate 
to tne building. 

And so of coiiveniences for communicating with the interior of 
the building from the south or west basements for indispensible 
business purposes. 
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When the two deeds of 22nd, January 1897, were executed, the 
land was perfectly bare; but when the trust to Grayson was given 
on 20th December, 1897, the building had been completed, with the 
windows, with porticoes six feet wide, and with areas opening into 
the hotel from the cement walks of five feet in width arouad its 
south and west sides, all outside of tlie lines of the first deed by 
Haller, and in that deed alone of all that were executed by Haller, 
was there an explicit mention of the building and of its rents; of 
making ordinary repairs, and of running expenses and insurance 
against fire &c.: all which implied the erection of a com- 

314 pleted building; showing beyond doubt the positive intention 
of all parties that the building as completed should be dedi¬ 
cated to the repayment of the money to be secured by that deed. 

Besides, this it is conceded the money received under that trust 
was especially raised to finish paying the workmen and material 
men whose labor and goods had enabled Haller to complete the 
construction of the building; and the deed also in the most extensive 
terms, specially conveyed all and singular the ways, easements, 
privileges and appurtenances connected with the improvements. 

After the Warner deed was given, Haller by what must certainly 
have been a misunderstanding on his part of the boundaries, erected 
the southern and western walls of the hotel upon the outside lines 
of the property conveyed by that deed, for he left fifty-six openings 
in these walls for windows, and many doors leading to porticoes 
extending outside of the south walls to the width of about six feet; 
and many openings from areas in the southern and western walls 
into the hotel through those walls over cement pavements also out¬ 
side of those walls; all indispensible to the customar}^ enjoyment of 
an hotel and as necessary to the comfort of the occupants of the roof 
itself. 

These openings so far as they were outside of these walls, were in 
and over the selvage of the ground conveyed to McReynolds and 
Merriweather by their trust deed of 20th January, 1897, which was 
recorded after the deed to Warner. 

To say that Haller when he erected these overhanging porticoes 
and pierced the walls with windows and made the areas and porches 
outside the walls, had knowledge that he was going outside the 
lines of the hotel lot, would be to ascribe to him great stupid- 

315 ity ; but to charge him with an intentional purpose to cheat 
the men who had enabled him to erect his hotel by deliber¬ 
ately curtailing its usefulness and ultimate value, would be to 
ascribe to him an abominable fraud. His willingness to correct the 
blunder after it was brought to his notice', by procuring a release of 
the ten foot strip to the south and west, shows he deserves to be 
acquitted of both charges. A little more intelligent appreciation of 
the situation at the time b}^ the parties interested would have re¬ 
sulted in carrying into effect the plan to release the strip and have 
avoided all the vexatious litigation since. 

But in my opinion there exists no reason why the rights under 
the first three deeds of trust may not now be protected by this court 
consistently with the plain rights of the several parties. 
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The law governing the questions at issue with respect to th^ ease¬ 
ments of the overhanging porticoes, the west entrances and the 
cement walks, I think is settled in the case of Frizzell vs. Murphy, 
19 Apps. D. C. 442 &g. 

Uppn the principle of that case, it seems clear to me that after Hal¬ 
ler, the owner of both properties who held at the time the equity of re¬ 
demption in each, had conveyed to Grayson and Heald the land 
covered by the flats building to which at the time were annexed and 
appurtenant the overhanging porticoes and the area entrances and 
the cement pavements, all these apparent easements (necessary to 
the reasonable enjoyment of the prooerty granted which had been 
and were at the time of the grant used by the owner of the entirety 
for the benefit of the part granted,) neither Haller nor any one 
claiming under him could thereafter successfully assert a claim to 
the contrary. 

316 If this be so, then Grayson and Heald have the right when 
selling under their trust to include as part of the property to 
be sold, the right to use the several properties so appurtenant to the 
Victoria flats. 

But although the position of Grayson and Heald is apparently 
more favorable in some resnects than that of the Warner and the 
McRevnolds and the Merri weather trusts, because of the fact that the 
building was standing upon the land when the second trust was ex¬ 
ecuted and was mentioned in the deed with certain privileges con¬ 
nected therewith, yet inasmuch as these trusts are prior in date and 
the McReynolds trust is the first charge upon the ten foot strip; and 
more especially because all equitable considerations require that the 
property should be sold in such form as would best promote the in¬ 
terests of all parties concerned, I conceive the sale should be made 
under the decree of this court for the enforcement of the Warner, 
McReynolds and Grayson trusts all of which are overdue; under 
conditions that will preserve as far as [)Ossible the ability to appor¬ 
tion the proceeds according to the just rights of the several parties. 
8uch decree will be in accordance with our decision which was ap¬ 
proved in Shepheard vs. Pepper, 136 U. S., 626. 

A. B. HAGNER; 

Associate Justice. 


317 Supreme Court of the District of Columbia. 


United States of America, 
District of Colimbia, 


\ 


ss: 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
316, inclusive, to be a true and correct transcript of the record, as 
per directions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 20773, in equity, wherein David C. 
Grayson, trustee, et al. are complainants, and Frank I. Wood et al. 
are defendants, as the same remains upon the files and of record in 
said court. 
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In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 

of the District of the city of Washington, in said District, this 

Columbia. 7th day of April, A. D. 1903. 

JOHN R. YOUNG, derh. 

318 In the Court of Appeals, District of Columbia. 

Frank I. Wood et al., Appellants, | 

vs. > No. 1304. 

David C. Grayson, Trustee, et al. ) 

The appellants for the purposes of section 5 of rule 6 of this court, 
make the following brief assignment of errors, reserving the right to 
more fully assign them in their brief to be filed herein on their 
behalf, to wit: 

The court below erred. 

1. In passing the decree appealed from. 

2. In holding that the complainants were entitled to any ease¬ 
ment over the “ ten foot strip ” described in these proceedings. 

3. In holding that the trustees and beneficiaries under the trust 
to Warner and Wine were entitled to such easement. 

4. In holding that the said ten foot strip forms part of the prop¬ 
erty conveyed by the Warner and Wine and the Grayson and Heald 
trusts. 

5. In decreeing a sale of all the property owned by appellants. 
Wood and Talbott. 

6. In holding that complainants are entitled to participate to any 
extent in the proceeds of sale of the ten foot strip. 

7. In holding that the title in fee simple to the soil of the ten foot 
strip should be sold for the benefit of the complainants and those 
claiming under the Warner and Wine trusts. 

8. In holding that the proceeds of sale in fee simple in the soil 
of such ten foot strip belong to complainants or the defendants 
claiming under the Warner and Wine trust. 

9. In holding that the appellees are entitled to any relief what- 
ever. 

And the appellants hereby designate the following portions of the 
transcript of record filed herein to be printed as sufficient to 

319 present all the questions raised on this appeal. 

Bill, page 1. 

Answer of Duke, page 47. 

Amended answer, Wood, page 58. 

Amended answer, Talbott, 76. 

Deposition of Grayson 91. 

Deposition of Haller “ 117. 

Deposition of Wood, and exhibits, thereto 127,140, 208, 209, 247, 
248, 249, 250, 261, 268. 
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Deposition of Talbott page 150,162, 187,193. 

Deposition of Fleming, “ 282, 283, 287. 

Deposition of Hill, “ 290, 292. 

Objections to relief & decree, page 295. 

Affidavit, Wood in opposition to Grayson, page 296. 

Affidavit, Talbott in opposition to Grayson page 297. 

Decree and appeal, page 299. 

Motion to sever on appeal, page 304. 

Severance granted, page 305. 

Memorandum of appeal bond, page 306. 

Directions as to transcript, page 307. 

Extension of time to file transcript, page 309. 

Opinion of the court, page 310. 

Clerk’s certificate, 317. 

EUGENE CARUSI & SONS, 
JOHN RIDOUT, For A'p'pellants, 

(Endorsed:) No. 1304. Frank I. Wood, et al, appellants, vs. 
David C. Grayson, trustee. Brief statement of errors and designa¬ 
tion by appellants of parts of record to be printed. Court of Ap¬ 
peals, District of Columbia. Filed Apr. 14,1903, Robert Willett, 
clerk. 

320 In the Court of Appeals of the District of Columbia. 

Frank I. Wood et al. 1 

vs. > No. 1304. 

David C. Grayson, Trustee, et al. J 

Counsel for appellees designates the following as additional por¬ 
tions of the record necessary, in his opinion, for the hearing of the 
appeal in the above entitled cause. 

Exhibit B. at p. 25. 

Exhibit C. at p. 26. 

Order allowing Drew to intervene, pp. 33-4. 

Order allowing Morse Williams & Company to intervene, p. 57. 
Insert pp. 87 to 91, except as blue penciled. 

Deposition of McClure, pp. 101-104. 

Deposition of Zellers, pp. 104-106. 

Deposition of Mrs. Ida V. McClure, pp. 107-108. 

Pages 108-9, except as blue penciled. 

Deposition of John C. Heald, pp. 109-11. 

Deposition of Bernard H. Duke, 111 to 116. 

Deposition of Swartzell, 119-121. 

Deposition of Esher, 122-3. 

Deposition of McClure recalled, 124-5. 

Complainants’ Exhibit Receipt, p. 253. 

Exhibit No. 1., 254-261. 

Page 281, except blue lines. 


April 16, ’03. 


J. J. DARLINGTON, 
Solicitor for Appellees, 
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Endorsed: No. 1304. Court of Appeals. David C. Grayson, 
et al. vs. Frank I. Wood. Designation of additional parts of record 
for printing. Court of Appeals, District of Columbia. Filed Apr. 
16,1903. Robert Willett, clerk. 

Endorsed on cover: District of Columbia supreme court. No. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1903. 

FRANK L WOOD ET AL. 

V8, 

DAVID C. GRAYSON, TRUSTEE, ET AL. 

No. 1304. 

BRIBF FOR APPFLl^EFS. 

This case, it is believed, will turn principally, if not 
wholly, upon its facts. About these there is little or no 
room for controversy or dispute in the record, though coun¬ 
sel differ widely in respect to some of them in the briefs. 

In view of this always regrettable circumstance, the effort 
will be made in the present brief, not merely to state the 
facts with exact accuracy, but to verify each statement of 
any material fact or circumstance by page references to the 
record. 

STATEMENT OP PACTS. 

On or about January 13, 1897, Mi^. Alice S. Hill con¬ 
veyed to Nicholas T. Haller the whole of lots 1 and 2, in 
block 46, Hill’s subdivision, University Park, a diagram of 
which lots is exhibited at page 12 of the record. Mr. Haller 
thereupon entered upon the erection of an apartment house, 
known as the Victoria Flats, on the portion of said lots 

4629-1 
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embracing the north 120 feet front thereof by a depth of 
124 feet, making for the purpose a building loan of $75,000 
secured upon the said described parts of said lots by a deed 
of trust to Brainard H. Warner and Louis D. Wine. He 
simultaneously executed a deed » f trust to the defendants, 
McReynolds and Meriwether, upon the remaining portions 
of lots 1 and 2 to secure his promissory notes aggregating 
$12,315, held at the time this suit was instituted by Mrs. 
Alice S. Hill, Charles M. Carter, and, as collateral, by the 
First National Bank of Gaithersburg. For convenience, the 
encumbrance securing the $75,000 building loan will be 
referred to as the Warner trust, while the encumbrance 
upon the portions of the two lots not covered by the Warner 
trust will be designated as the McReynold’s trust. 

During the progress of the apartment house, Mr. Haller 
became further indebted in the sum of $30,087.65 to various 
material men and mechanics, and in the sum of $10,350 
borrowed money. To relieve the property of this indebted¬ 
ness, a second deed of trust upon the above-described por¬ 
tion of the two lots covered by the Warner trust was exe¬ 
cuted to David C. Grayson and John C. Heald, the material 
men very generously consenting to admit into this second 
trust upon an equality with themselves the $10,000 of bor¬ 
rowed money which, under the law, would have been sub¬ 
ordinated to their liens. This second trust will be referred 
to, for purposes of convenience, as the Grayson trust. 

The design or plan for the apartment house contemplated 
its erection 20 feet west of the Fourteenth street line and 10 
feet south of the line of Welling Place, giving a margin of 
10 feet at the narrowest point between the south and west 
walls of the building and the lines of the Warner and 
Grayson trusts for projections, ventilation, and light. When 
the erection was begun, however, an adjacent owner claimed 
the existence of a building restriction reserving from im¬ 
provement 40 feet of the lot abutting on Fourteenth street 
and 20 feet on Welling Place, and threatened an injunction 
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suit if this alleged building restriction were not observed 
(Rec. p. 47). 

The answers aver that there was no such valid building 
restriction, but that Mr. Haller, on being informed that it 
did exist, and without investigating the fact, set his build¬ 
ing back accordingly (Rec. p. 17). The result is that the 
walls of the building encroach, as the defendants claim in 
their answers, upon the ground covered by the McReynolds 
trust, the porches on the south and west sides extend over 
the McReynolds property to the extent of 4 feet 9 inches 
(Rec. p. 51), while the areaways, as alleged in the bill and 
not denied in the answers, in like manner encroach 5 feet. 
In addition, there are 36 windows in the west wall, 19 
windows in the south wall, 22 doors in the west wall, 5 
doors in the south wall, 4 cellar windows in the west wall, 
and 4 cellar windows in the south wall, leading out to the 
porches, the building thus depending wholly for light and 
air and for communication with its interior from the south 
and west basements, and from its apartments, upon the con¬ 
tiguous portions of the ground covered by the McReynolds 
trust (Rec. p. 51). To close these windows and doors, and 
to remove these porches and areas would be disastrous to 
the property, would deprive a number of the apartments of 
light and air, would render those on the south and west 
sides practically unavailable, and would largely cut ofiF or 
interfere with the salability of the property, or the deriving 
of an income therefrom (Rec. pp. 48-9). There is a re¬ 
cess in the front and in the rear of the building, de¬ 
scribed in the opposing brief as “the usual recesses;” but, 
notwithstanding these, Mr. Robert I. Fleming testifies, 
at page 125 of the record, that the construction of adjacent 
buildings on the south and west “ would really ruin the 
building;” that the recess on the south affords very little 
relief (Rec. p. 126), and that if buildings were erected 
10 feet away it would help very much, but that it would 
still damage the flats to some degree (Rec. p. 127); while Mr. 
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James G. Hill, at page 130, states that the recesses would 
benefit two rooms in the front and two in the rear of the 
building. The answer, at page 19, of Wood, adopted by his 
co-defendant Talbott, admits that “the said property, owing 
to its improvident plan of construction, was dependent for 
certain of its light and air upon adjoining property.” At page 
17, it avers that this location was unintentional, and that 
“said Haller intended to erect the said building well within 
the lines of the conveyance to Warner and Wine,” and that 
“in the erection of a building of this character due allow¬ 
ance is and should always be made for the maintenance of 
side windows, irrespective of the bare contingency of the 
continued vacancy of the adjoining ground, owned by other 
parties, and further shows that while said windows may be 
necessary for the most convenient use of the building as now 
constructed, yet nevertheless he is advised and therefore 
avers that if said building were remodeled to conform to a 
proper plan such as should have originally been adopted, 
that then and in that case said windows would no longer 
be such a necessity to the proper and successful use of the 
said building as is averred in the bill.*^ At page 96, the de¬ 
fendant Wood on cross-examination admits that if the land 
surrounding the Victoria Flats building were built upon, 
close up to the flats, they would be deprived of light and 
air. At pages 76-77, Mr. Talbott admits suflBciently, though 
evasively, that it could not be conducted successfully with¬ 
out an adjacent 10-foot strip, while at page 109 Wood testi¬ 
fies that both he and Talbott knew additional ground was 
a necessity for the flats, and that they accordingly procured 
it in the manner hereinafter shown. 

In other words, the answers admit, and the proof shows, 
that the changed location and the consequent encroachment 
upon the adjacent or McReynolds lots for necessary projec¬ 
tions, light, and air will result in the ruin of the property, 
and the consequent destruction of the security intended' to 
be afforded the complainants by the encumbrance securing 



5 


their notes, if the Victoria Flats is to be deprived of the ground 
actually added to or appropriated for the flats by Mr. Haller, 
at a time when he was the owner of both the tracts in ques¬ 
tion, as hereinafter shown. 

With regard to the holders of the promissory notes secured 
by the Warner trust, which trust was given before the build¬ 
ing was commenced, the plan at that time contemplated a 
margin of 10 feet at the narrowest point on the south and 
west sides within the lines of the Warner deed of trust. 
With respect to the holders of the Grayson trust notes, the 
proof shows that these were accepted by the material men 
and mechanics without the slightest intimation or suspicion 
upon their part that their trust deed did not fully comprise 
the entire Victoria Flats building (Rec. pp. 35, 50), but, on 
the contrary, with the understanding upon their part that 
there was 10 feet of ground laid outside the building for an 
air space (Rec. p. 41). The defendant Wood in his answer 
claims, it is true, that the complainants were aware of the 
improper location of the building at the time they accepted 
the security of the second deed of trust, but, at p. 110, he 
admits that this claim of the answer is without foundation. 

About April 9, 1898, the defendant Wood exchanged an 
alleged equity in certain lots in square numbered 226 for 
an undivided one-half interest in the Victoria Flats prop¬ 
erty (Rec. pp. 52-3), in connection with which transaction 
Mr. Haller included a 10-foot strip on the south and west 
sides of the building, the conveyance being made to the 
defendant, Bernard A. Duke, who gave a contemporaneous 
written declaration that he held it “in trust for N. T. Hal¬ 
ler and Frank Ivey Wood, one-half interest each’’ (Rec. p. 
93). Contemporaneously with this transaction, namely, on 
April 5,1898, a written agreement was entered into between 
Haller and Wood to the effect that a stock company should 
be organized for the purpose of owning and conducting the 
Victoria Flats, to which they would convey the property, 
including the 10-foot strip, the capital stock to be divided 
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between them according to the terras specified in an agree¬ 
ment, which is set forth at pages 100-1 of the record. It is 
thus apparent that Mr. Haller, the party primarily responsi¬ 
ble for the erection of the building in the manner out of 
which the present controversy grows, at a time when he 
was the owner of both the Warner and the McReynolds 
tracts, intended, and endeavored, to rectify the irregularity 
by uniting with the Warner property an adjacent 10-foot 
strip of the McReynolds property, thus affording substanti¬ 
ally the same provision for projections, air, and light as 
were contemplated by the original application upon which 
the Warner trust was based, and which was supposed to 
have been carried out at the time the Grayson trust was 
executed. 

Also contemporaneously with this transaction, an agree- 
.ment was entered into that $4,000 of the McReynolds en¬ 
cumbrance should be paid, and that the 10-foot strip should 
thereupon be released from the McReynolds deed of trust. 
The $4,000 was raised by borrowing that sum from the 
Bank of Gaithersburg upon the security of $4,000 of the 
McReynolds notes as collateral, which loan not having as 
yet been paid to the bank, the release has not been obtained. 
The claim insisted upon by the defendants throughout 
the testimony until complainants had succeeded in obtaining 
written evidence to the contrary, that this privilege of secur¬ 
ing a release of the 10-foot strip expired on March 10,1898, 
was conceded to be unfounded when the written evidence 
was secured (Rec. pp. 118—24). 

The opposing brief states as a fact, at page 3, that the 
equity given by Wood for his half interest in the Victoria 
Flats was valued at $20,000,” and, at page 13, that the un¬ 
contradicted testimony shows that equity to have been worth 
$20,000. The only foundation for this statement is the ad¬ 
mittedly hearsay testimony by Wood that Haller told him 
he had valued the equity at $20,000 in a subsequent ex¬ 
change of properties. The fact is that the Wood equity in 
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question was subject to two prior trusts, aggregating $20,000, 
under the second of which it was sold, barely clearing that, 
and leaving no surplus at all (Rec. pp. 62-3), so that in tact 
the consideration given was without any actual value. 

Subsequently, on or about the Ist day of April, 1899, Tal¬ 
bott purchased Haller^s remaining half interest in the Vic¬ 
toria Flats property, and also a half interest in the McRey- 
nold^s property, paying therefor in money and notes $3,100. 
He states that in this transaction he regarded the Victoria 
Flats as the really valuable property, and the chief consid¬ 
eration for his purchase (Rec. p. 27). What the value of the 
McReynolds equity was at that time supposed to be is shown 
by the fact that, contemporaneously. Wood purchased Hal- 
ler^s remaining one-half interest in that equity for the sum 
of $250 (Rec. p. 98). 

The Grayson trust, as will be seen by reference to page. 
116 of the record, contains a provision that the trustees under 
it should collect the rents and profits of the building over 
and above the amount necessary to ^pay the interest on the 
first trust, the taxes, insurance, ordinary repairs, and the 
running expenses, and appl}’^ the same toward the payment 
of the Grayson trust notes. Pursuant to this provision, and 
by general consent of the creditors (Rec. p. 35), the firm of 
B. H. Warner <fe Co. collected the rents of the building, 
which were sufficient to pay all the charges enumerated, 
including the interest on the second trust notes (Rec. pp. 
35-36), until May, 1899, when the defendants Wood and 
Talbott proposed to Mr. Heald, one of the trustees, that the 
commissions of B. H. Warner <fe Co. could be saved by 
allowing Wood to collect the rents, upon which representa¬ 
tion Messrs. Grayson and Heald assented to the change 
(Rec. pp. 44, 35-36). 

At page 3 of the opposing brief, it is asserted that Wood 
successfully conducted the flats for a time, but found it 
would be impossible to meet the exorbitant interest charges 
from the revenue. The complainants, on the contrary. 
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charge in effect that Wood and Talbott first endeav¬ 
ored to purchase the second trust notes at a heavy 
discount; that, failing in this, they threatened that the 
holders of those notes should get nothing if they could pre¬ 
vent it; that they thereupon made default in the first instal¬ 
ment of interest upon the Warner trust falling due after 
Wood had undertaken the management of the property 
under the circumstances above set forth and apparently for 
the very purpose of bringing about a default and conse¬ 
quent foreclosure sale; that they made no effort to 
obtain any extension of time, or to effect any 
arrangement to prevent foreclosure; that, on the contrary*, 
when the complainant Grayson urged them to prevent it, 
offering himself to advance the deficiency if the rents in 
their hands were insufficient to pay the interest in arrears, 
• they declined to do so, having formed the project of be¬ 
coming themselves purchasers at the foreclosure sale, and 
thus cutting out the second trust note holders; and that 
they actually went so far in pursuance of this scheme, for 
the purpose of repelling competition at the sale, as, only four 
days before the date fixed for it, to have Wood file a bill 
against the defendant Duke, set out at page 13 of the 
record, representing to the court that Duke was the owner 
of the Victoria Flats property; that Wood was the owner of 
the property described herein as the McReynolds property; 
that the Victoria Flats property was pierced with a large 
number of windows on its southern and western sides; that 
it had a large number of porches extending its whole depth 
and width, projecting about 6 feet from its walls; that its 
eaves projected beyond its southern and western walls, 
throwing water and melted snow upon Wood’s land; that 
areaways had been excavated extending on an average 2 
feet into the land of Wood; that none of these constructions 
were made with the consent or permission of Wood; that 
they seriously injured his land, greatly diminished its value, 
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and constituted nuisances injurious to his property, the con¬ 
tinuance of which he was entitled to prevent, and praying 
for a mandatory injunction to close the windows and to re¬ 
move the porches, projecting eaves, area ways, etc., the bill 
being verified by Wood’s oath. 

The defendants deny having formed any such scheme, 
which the answer of Talbott denounces as a “ nefarious ” 
one. And this court, when this case was before it on an in¬ 
terlocutory appeal from the order below appointing receivers, 
declares the scheme, if true, one which “ it would be super¬ 
fluous to characterize with an epithet.” The court below 
finds the complainants’ averments to have been established 
by the proof, and it only remains to see whether its findings 
in this respect are sustained by the evidence. 

In the first place, as above noted, the undisputed evidence 
shows that, under the management of B. H. Warner & Co., the 
flats, after paying all prior interest charges, taxes, insurance, 
operating and other expenses, left a surplus sufficient to 
pay the interest of the second trust notes. The defend¬ 
ants, as shown by the testimony of Mr. Heald, contrary to 
the denial of their answer (Rec. pp. 19, 20), obtained the 
consent of the trustees to take the property out of the hands 
of Warner & Co. upon the representation that they could 
thereby economize to the extent of the agents’ commissions, 
whereupon the following occurrences took place: 

1. Notwithstanding the denial of the answers, at pages 22 
and 23, that any attempt was made to purchase the second 
trust notes “ at a heavy discount, or any discount whatever,” 
the testimony shows that both Wood and Talbott sought a 
discount of Grayson, obtained his agreement to accept nearly 
$1,000 less than the principal of his claim, besides the in¬ 
terest, which offer appears not to have been satisfactory to 
them; that Wood then went to McClure for a like purpose, 
stating to him that— 

‘‘ there was one or two that he would like to see get 
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their money, but that there were others, and that 
Grayson was one, who, if he could prevent it, would 
not get a dollar” (Rec. pp. 40, 43); 

and that a man introducing himself as Wood called upon 
Mr. George C. Esher, offering only 20 cents on the dollar 
for his notes, and stating that, if this was not accepted, he 
would see that Esher should lose it all (Rec. pp. 60-1). It 
is true that, called upon to identify the man who thus called 
upon him, both Duke and Wood being present, Esher pointed 
out the former, whereupon Wood denied that he had ever 
seen Esher upon the* subject; no explanation, however, 
being offered of the fact, undenied, that the call was made 
and tlie language in question employed by a man professing 
to be Wood, Duke being, as is entirely apparent throughout 
the record, employed by Wood merely as his figurehead and 
tool. 

It is claimed by Wood and Talbott, and asserted in the 
opposing brief, that an effort to place a new loan of $100,000 
at a low rate of interest, and thus effect a settlement of the 
claims against the Victoria Flats property, was defeated by 
Grayson. The fact is, however, as testified to by the defend¬ 
ants themselves, that Grayson did offer to abate nearly $1,000 
of his claim; and, though refusing to enter into any written 
proposition to continue that offered reduction for an indefi¬ 
nite time, that he terminated the interview by asking them 
to call upon him again whenever they were willing to pay 
him $5,000 for his claim of nearly $6,000 (Rec. p. 29); and, 
further, that the new loan of $100,000 failed and was aban¬ 
doned, not on account of any act of Grayson, but because 
the agent who liad undertaken to negotiate it at the reduced 
rate informed the appellants that he could not accomplish 
it (Rec. p. 30). 

The denial by Wood of the threats attributed to him by 
the witnesses, against the holders of the second trust notes 
who would not agree to discount their notes in the manner 
desired, is so modified by him on his cross-examination, at 
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pages 101-2, as virtually to amount to a confession of them. 

2. The plan of getting rid of the second trust note holders 
by discounting their claims having failed, the next step in 
the programme was the obtaining by Wood from Duke of 
a deed to the 10-foot strip which Haller had united to the 
Flats, and which both Wood and Talbott, as above pointed out, 
admit was essential to their successful existence. No possible 
cause or reason is pretended by the appellees for thus 
attempting to deprive the Flats of this concededly necessary 
10-foot strip, other than that charged by the complainants, 
namely, to place the Flats property, in such a state that it 
could not be disposed of to any advantage at a foreclosure 
sale, enabling Wood and Talbott either to buy it at such a 
sale without competition, or else to dominate its value in 
the hands of any other purchaser. 

3. The next occurrence was default in payment of the 
interest due under the Warner trust. The brief attributes 
this default to the ^‘exorbitant interest rate which the en¬ 
cumbrances bore;^^ but it does not attempt to explain the 
fact that, under the management of B. H. Warner <fe Co., be¬ 
fore Wood assumed the management of the property, all 
the charges, including the interest on the second trust notes, 
had been paid; nor the further fact that after the receivers 
.were appointed the property again paid all charges, includ¬ 
ing the arrearages, together with several instalments of 
interest upon the second trust notes (Rec. pp. 40, 104). As 
above stated, the transfer of the management of the prop¬ 
erty from Warner <fe Co. to Wood, following the separation 
of the 10-foot strip from the flats, and the default in the 
next ensuing instalment of interest under the first encum¬ 
brance, were plainly but parts of a common, connected 
whole. 

4. Upon learning of this default, only through the fore¬ 
closure advertisement, Mr. Grayson, the active trustee under 
the second trust, addressed two written communications to 
Mr, Wood, dated, respectively, August 22,1899,and August 
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25, 1899, offering to advance the deficiency if the funds in 
Wood’s hands were inadequate to the payment of the in¬ 
terest, following up these written communications by two 
personal interviews, making the same proposition. He in¬ 
quired of Wood whether he had asked for indulgence, or 
offered to pay the money which he had on hand, to which 
he replied that he had not. Grayson then offered to advance 
any money necessar}^ to complete the interest payment, to 
which Wood replied that he would see Talbott and let Gray¬ 
son know (Rec. p. 37). At the. second interview. Wood 
refused absolutely to turn over the money in his hands for 
the purpose of aiding in the payment of the interest and 
thus stopping the sale, alleging, as his only reason, that he 
was acting “ by advice of counsel ” (Rec. p. 103). 

Talbott came in before the interview was over, and 
inquired of Grayson what he would do with the money in 
case it were turned over to him and Mr. Warner refused to 
receive it, which inquiry he claims Grayson declined to 
answer. This alleged failure of Grayson to respond to the 
inquiry concerning the contingency proposed by Talbott is 
ingeniously put forward in the opposing brief as the reason 
why Wood and Talbott refused to consent to Grayson’s pro¬ 
posal. The fact, however, is that Wood had refused, as he 
stated by the advice of counsel, before Talbott came in and 
made his suggestion; that the refusal to turn the money 
over to Grayson for the purpose indicated was not based 
upon any intimation of a doubt whether the latter would 
fulfil his promise to make good any deficiency (Rec. p. 103); 
that, although there was a telephone in the Flats building 
where the interview took place, no effort was made to call 
up Mr. Warner and inquire whether he would refuse the 
interest, nor was any effort made the next day to see 
whether Warner would accept it (Rec. pp. 104-5); and that 
the refusal was persisted in notwishstanding the undisputed 
fact that Grayson offered to go with them, and, if they 
would pay their part, make up the balance (Rec. p. 38). 
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Wood admits he had no reason to suppose that Warner 
would refuse to receive the interest; that he made no effort 
to ascertain whether he wouM or not; that he tried in no 
way to prevent the sale (Rec. p. 59), and had no desire to 
prevent it (Rec. p. 104). And see practically to the same effect, 
Talbott, at pp. 78-9. 

5. The next step in the matter was the filing of the pre¬ 
tended suit in equity by Wood against Duke, set forth at 
page 13 of the record. Duke, at pages 45-7, testifies that 
he merelv held the title as trustee; that he never claimed 
any interest; that he never knew of any proposition to close 
the Windows until the suit was brought against him, except 
that Wood had said they ought to be closed; that he, Duke, 
never had charge of the Victoria Flats, and never interfered 
in any way with their conduct or management, and that 
Wood did not ask him to do anything about closing the 
windows. 

Wood, at pages 105-8, admits that Duke had no bene¬ 
ficial interest, and that he, Wood, made no attempt to close 
the windows or doors. He refuses to answer the question 
whether he really wished the relief granted which was 
prayed in his bill, evades answering the question whether 
the sole object of the bill was not to frighten away people 
who might have been willing to bid for the property at the 
foreclosure sale, and finally endeavors to put the entire re¬ 
sponsibility for that remarkable proceeding upon counsel— 
an effort which, rather strangely, appears to be seconded in 
the opposing brief. Mr. Talbott, however, testifies that the 
scheme was one proposed by Wood, to which he, Talbott, at 
first objected, but in which he finally acquiesced, as a means 
of informing possible buyers, by the record, of “the rights” 
that Wood and Talbott had (Rec. pp. 69, 79). And see the 
cross-examination of Wood upon this subject, by his own 
counsel, at pages 56 and 57. 

6. That Wood and Talbott intended, themselves, to become 
the purchasers at this foreclosure sale, from which competing 
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bidders were to be repelled in the manner above indicated, 
though not in terms admitted, is entirely apparent from the 
testimony of Wood, that, pending the advertisement, he 
took steps to avoid the placing of any sale signs upon the 
property, in order to prevent loss of the tenants (Rec. p. 109), 
and from the testimony of Mr. Talbott, at page 78, that 
either before the foreclosure advertisement went in, or while 
it was being published, he called upon Warner & Co. to ar¬ 
range for replacing the first trust upon the property, after it 
had been made to serve the purpose of cutting out, by sale, 
the holders of the Gravson trust notes. 

THE EQUITIES. 

An attempt is made to distinguish the present case from 
that of Manogue vs. Bryant, 15 D. C. App. 245, on the 
ground that, in that case, the failure to include the entire 
premises in the deed of trust was the result of mutual mis¬ 
take between the grantor and the grantee, while, in the case 
at bar, Mr. Haller did not intend to include the 10-foot strip 
in either the Warner or the Grayson trust. We submit this 
attempted distinction is untenable, for two reasons, namely: 
First, there is no evidence to support the existence of any 
such distinction in fact between the two cases; and, secondly, 
such a distinction, if it existed, would affect no principle. 

In the first place, the record shows that Haller did hon¬ 
estly attempt to annex the 10-foot strip to the Flats property, 
and thus relieve it of its dependence upon the McReynolds 
property. He did this, first, by his deed to Duke of the Flats 
property, including the strip; secondly, by his arrangement 
with McReynolds, to which Wood was a party (see Com¬ 
plainants Exhibit Receipt, Rec. p. 119), to secure a release 
of the 10-foot strip from the McReynolds deed of trust, and, 
thirdly, by the contract with Wood of April 5, 1898, under 
which the Flats and the strip, as one entire property, were to 
be conveyed and held together by a stock company. All 
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three of these transactions, as Wood admits, were contem¬ 
poraneous with the acquisition of his interest (Rec. p. 120). 

In the second place, if the distinction contended for ex¬ 
isted, it would affect no principle. The original building 
plans contemplated a building which should set back 20 
feet from Fourteenth street, and 10 feet from Welling Place, 
thus leaving a 20-foot strip on the western exposure and a 
10-foot strip on the southern exposure of the building. On 
being notified of the building restriction claimed to exist, 
Haller set the building back 40 feet from Fourteenth street 
and 20 feet from Welling Place, giving no notice of this 
fact to the Warner and Wine note holders, and leaving the 
mechanics and material men, as the testimon}" shows, still 
to suppose that there was a 10-foot strip on the west and 
south sides. The effect of the distinction insisted upon is 
that, if he had intended to be honest with these parties, and 
had omitted this strip from the deed of trust by mistake, 
the case would be ruled by that of Manogue vs, Brj^ant; but 
that if he allowed them to take the deed of trust supposing 
that they were getting the 10*foot strip, while he himself 
knew they were not, the rule would be different. To state 
this proposition would seem, in a court of equit}^ conclu¬ 
sively to refute it. 

If, then, this suit were by the noteholders against Haller, 
no authority would need to be cited other than the case of 
Manogue vs. Bryant; and the only question is whether, 
under the facts and circumstances disclosed by the evidence, 
Wood and Talbott, Haller’s grantees, stand in any better 
position than he himself would do, if his conveyance to 
them had not been made. This question, of course, is simply 
the question whether they are, or can claim to be, innocent 
purchasers without notice. 

Upon this question, before discussing it as a matter of law, 
the following testimony, given by the appellants themselves, 
is to be noted. 

1. As above shown, the answer of Wood, adopted by 
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Talbott, admits, at page 17 of the record, that due allowance 
generally is, and should always be, made for light and air 
irrespective of the contingency of a continued vacancy of 
adjoining ground owned by other parties, and that, as the 
building was constructed at the time of their purchase, the 
windows were a necessity to the proper and successful use of 
the building; and, at page 19, that the location of the build¬ 
ing was an “ improvident” one. These admissions in the 
answ^ers are fully confirmed by his testimony at pages 94 to 
97, notwithstanding its disingenuous and evasive character. 
Mr. Talbott, at page 82, testifies that before his purchase he 
commented upon— 

“ how foolish a man was to build on the ground a 
house of that kind, and then put a trust upon the 
surrounding land,” 

and that he was then informed by Haller that he had— 

taken care of that by getting an agreement from 
Meriwether and McReynolds to release 10 feet of 
that surrounding land 

and again, at page 90, he declares— 

“ I do not mean for one moment to say that I do not 
know that the closing of the south and west windows 
would not affect the hotel,” 

evasively adding, “but how much I do not know.” At 
page 73 he testifies that, before his purchase, he knew that 
the 10-foot strip had been taken from the McReynolds tract 
and added to the Victoria Flats by HalleFs deed to Duke. 
At pages 68, 70, 71, 72, 74, 82, 86, and 88 he testifies that 
he had been told by Wood, Haller, and Duke, or by all of 
them, about the contemplated release of the 10-foot strip 
before his purchase; at pages 75-6, that he knew he was 
bound to follow up such a notice, and, at page 87, that he 
thought of the note holders in this connection, but that he 
did not confer with any of them. Mr. Talbott further tes¬ 
tifies that, knowing these facts, and realizing thafthe value 
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of the McReyuolds land was largely increased by the erec¬ 
tion of the Flats in such manner as to be dependent upon 
that land for light and air (Rec. p. 75), and although he 
knew the placing of the building in its disadvantageous 
position was done by Mr. Haller after he had negotiated his 
loan with Warner & Co., and that he had then given this 
building, so situated, to the Grayson note holders as their 
security when he was the owner of all the ground (Rec. p. 91), 
he nevertheless made his purchase upon the “process of 
reasoning’^ (Rec. p. 83) that he and \\ ood could try to make 
money out of the Victoria Flats, and, if they failed in that, 
they could then drop the Flats and make their money out 
of the adjoining ground, as they “were under no legal or 
moral obligation to see that the trust notes were paid ’’ (Rec. 
pp. 74, 83, 89), and had “nothing to do with the moral 
aspect of HalleFs dealings ” with the Grayson and Heald 
people ( Rec. p. 91). 

It is impossible upon such a record, we respectfully sub¬ 
mit, seriouslv to contend that Wood and Talbott stand in a 
better position than Mr. Haller would do if he were still the 
owner of the equities in the two properties. 


POINTS AND AUTHORITIES. 

As above indicated, the case of Manogue m. Bryant, 15 
D. C. App., 245, is believed to be entirely in line with the 
facts of the present case in every respect, and rules it. That 
case, also, at page 256, answers the contention on behalf of 
the appellants that the appellees were negligent in not 
having a survey or measurement made, in order to ascer¬ 
tain whether the building as erected was within the lines of 
the trust deed. 

The case of Frizzell vs, Murphy, 19 D. C. App. 440, 
446, is also identical in effect, holding it well settled, both 
upon principle and authority, that where the owner of both 
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a quasi-dominant and a quasi-servient tenement conveys 
the former, retaining the latter, all such continuous and 
apparent quasi-easements as are reasonably necessary to the 
enjoyment of the property pass to the grantee, giving rise 
to an easement by implied grant. At the date of the Gray¬ 
son trust, Haller, owning both the quasi-dominant and the 
quasi-servient tenement, conveyed the former and retained 
the latter. 

The case of Janes vs. Jenkins, 34 Md., 1, is also precisely 
in point and to the like effect; and, although the Supreme 
Court of Massachusetts in Keats vs. Hugo, 115 Mass. 204, 
216, cited, by appellants, in an opinion by Mr. Justice Gray, 
questions the authority of Janes vs. Jenkins, that learned 
justice later concurred in the opinion in Shepherd vs. 
Pepper, 133 U. S. 626, 650, asserting the same doctrine as 
Janes vs. Jenkins. 

In this case of Shepherd vs. Pepper, the applicability of 
which to the present case is questioned in the opposing brief, 
the mortgagor was not the owner of the additional ground 
at the time of the mortgage, though his improvement en¬ 
croached upon it. Later, he gave a third trust to secure his 
promissory note to C, after he had acquired the quasi-servient 
tenement, so that, in fact, C’s mortgage was the only encum¬ 
brance of record upon the additional ground. The court 
held that C took subject to the prior mortgages, not only 
upon the ground set out at page 25 of the opposing brief, 
that in the preliminary negotiation C was informed that 
the loan would be secured by a second mortgage, but upon 
a wholly distinct and independent ground, represented by 
asterisks in the opposing brief, namely, that the prior mort¬ 
gages described the premises— 

“ together with all the improvements, ways, ease¬ 
ments, rights, privileges, and appurtenances, to the 
same belonging or in any wise appertaining, and all 
the estate, right, title, interest and claim whatsoever, 
whether at law or in equity, of the said parties of the 
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first part, of, in, to, or out of the said piece or parcel 
of land and premises ” 

The court say at page 650: 

“The improvements and easements in question 
were visibly necessary for the dwelling house as then 
constructed, and were visibly upon, or required the 
use of, sub-lot A.” 

It is true that, in Shepherd vs. Pepper, Mrs. Gray was only 
a mortgagee, and not the owner in fee of sub-lot A; but a 
grantee who obtains his deed, not merely with constructive, 
but with actual knowledge, full and complete in all respects, 
of the exact situation, and who takes it upon the avowed 
“process of reasoning” that, in his hands, the premises will 
not be subject to the legal and moral obligations of his 
grantor, it can not be contended stands upon a better foot¬ 
ing than a mortgagee. 

The language of the deed of trust in Shepherd vs. Pepper,, 
above quoted, is practically ideptical with that of the Gra^^son 
deed of trust (Rec. p. 116), and is the same in substance 
with that in Janes vs. Jenkins. 

In view of the foregoing decisions, establishing the law in 
this jurisdiction, it is deemed unnecessary to follow counsel 
in their discussion of the somewhat conflicting state of the 
authorities in other jurisdictions; and it only remains to 
consider some of the minor objections urged to the decree 
below. 

1. It is urged, in the first place, that the bill in this case 
unduly influenced the court below by its “vituperation.” 

This is quite a departure by the appellants from the posi¬ 
tion assumed by them when this case was last here. It was 
then urged, in opposition to the order of the court below 
appointing receivers, that the bill did not even charge that 
there was.any “fraud” or “bad faith” on the part of the 
appellants; and it was doubtless in reference to this claim, 
at that time urged, that the court in its opinion declared 
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that, if the facts alleged in the bill were true, it would be 
superfluous to characterize them by an epithet. Those facts 
have now been found to be fully substantiated, being 
mainly proven out of the mouths of the appellants them¬ 
selves. 

2. It is next claimed that the decree is erroneous in that 
it gives affirmative relief to the note holders under the 
Warner trust, who have filed no cross-bill. 

The complainants in this case are in no wise concerned 
with the Warner trust, except in so far as their own lien is 
subordinate to it. That the Warner note holders would 
probably be secured, notwithstanding the attempted with¬ 
drawal of the 10-foot strip from the Flats, is evidenced, not 
only by their failure to take any active part in this litiga¬ 
tion, but by the fact that, at the time of their foreclosure 
advertisement, the appellants were arranging with them to 
replace their trust upon the propert}^ after the sale. The 
provision of the decree now in question was necessary for 
the protection of the Grayson note holders, and therefore 
required no cross-bill by those holding under the Warner 
trust. 

A sale under the latter trust, separating the 10-foot strip 
from the Flats building, would cut out the Grayson note 
holders from all the security afforded by their trust deed 
upon the Flats building proper, and would leave to them 
only the equitable rights of the Flats building over the 10-foot 
strip, or, in other words, the porches, areaways, and the 
right to light and air for a building their security upon 
which had been extinguished. It was for this reason that 
the decree below provided against sale under the Warner 
trust, except upon terms of adding to it the 10-foot strip. 

3. In the third place, it is objected that the decree below 
gives more relief than was asked, in that it provides in the al¬ 
ternative for the sale, as an entirety, of both the McReynolds 
and the Victoria Flats properties—a provision which is re¬ 
ferred to in the opposing brief as doubtless impairing the 
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confidence which counsel for the appellees might otherwise 
entertain of sustaining the decree. 

It is true that the appellees have at no time asked that 
the two properties should be sold as one, or contended that 
it was necessary to do more than restore to the Flats build¬ 
ing the 10-foot strip taken from it by the appellants under 
the circumstances heretofore pointed out. The decree pre¬ 
sented on behalf of the appellees to the court below is added 
as an appendix to this brief, but was then opposed by the 
learned counsel for the appellants on the ground that, as 
the court below based its opinion largely upon Shepherd vs. 
Pepper, the logical thing to do was to follow the form of 
the decree in that case. 

With regard to the objection on this ground, now here 
first presented, it is to be noted that neither the trustees 
under the McReynolds trust nor any holder of the notes 
thereby secured have united in this appeal, or made any 
objection to the decree, either on this or on any other 
ground. From the standpoint of the appellants themselves^ 
it can hardly be claimed that they have just cause to object 
to a form of decree which provides for sale, either as a 
whole or in parts, as ma}’’ prove most promotive of the best 
results and the realization of the highest price. The appel¬ 
lees, however, as stated, have never insisted, nor do they 
now insist, upon the alternative provision of the decree to 
this eiffect, but will be entirely content with a decree in the 
form presented in the appendix, or in any other form which, 
in the language of the bill, will constitute “ equitable terms 
with regard to the holders of the promissory notes secured 
by the deed of trust to McReynolds and Meriwether.” As 
stated, the holder of these notes are entirely satisfied with 
the decree in its present form. 

4. No reply is deemed necessary to the “third group of 
facts” which, at page 17, the opposing brief declares the 
court will assume as a matter of judicial cognizance. As ' 
above pointed out, some of these assumed facts are directly 
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in conflict with the opinion of this court in Manogue vs. 
Bryant, and no one of them can be regarded as subjects of 
judicial cognizance, while a majority of them, it is believed, 
are contrary to the custom and practice prevailing in this 
jurisdiction. 

5. The decree, it is next claimed, contains an error 
analogous to one which existed in the case of Shepherd vs. 
Pepper. 

In that case, B, a trustee under a first and also under a 
second deed of trust, had refused to act, and a bill was filed 
to substitute a new trustee in his stead. The court, by its de¬ 
cree, undertook to substitute J for B in one of the two deeds 
of trust, namely, the deed “recorded in Liber —folio — 
there being nothing in the decree to indicate whether J was 
substituted for B in the first or in the second deed of trust. 
J and the original trustee, having, nevertheless, assumed to 
sell, the court held that the decree and the attempted sale 
under it were void, for the reason that it was impossible to 
determine whether a sale of the entire legal title, or only of 
the equity under the second trust, was intended. 

In the present case, by an evident clerical omission, the 
word “ deed,” at the end of line 32 of the decree as printed at 
page 133 of the record, is used instead of the plural “ deeds,” 
and this constitutes the whole foundation for the criticism 
in question. The error, such as it is, in no way obscures the 
title to the property which is to be sold, or the rights of any 
of the parties to the cause; and, if it did, it is entirely cap¬ 
able of correction in this court, simply by the addition of 
the letter s to the word “deed.” 

6. The objection that there is no more reason or justifica¬ 
tion for arbitrarily fixing the additional strip “ at 10 feet than 
there is for fixing it at 30 feet,” is scarcely tenable under the 
facts of this case. A 10-foot strip was the narrowest margin 
contemplated in the original plan for the building. It was 
the air space which the material men were given to under- 
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stand would be laid out outside the building upon the south 
and west sides. It is the additional space agreed upon by 
Haller and Wood as that which should be added at the 
time of the deed to Duke, at the time of the negotiation for 
the McReynolds release, and at the time of the contract for 
the conveyance of the property as a whole to the proposed 
joint stock company; and it is the smallest space, as shown 
by the testimony of Mr. Hill, sufficient to relieve the situa¬ 
tion. 

7. The claim that the taking away of this strip will leave 
only one building lot, instead of two, south of the Victoria 
Flats, is also untenable. The building regulations in this 
District, affirmed by an act of Congress at its recent session, 
prohibits the erection of any building with a frontage of 
less than 16 feet; so that the only effect of cutting off the 
10-foot strip would be to leave a 20-foot instead of a 30-foot 
building front for the south lot. 

8. It only remains to consider the objection, made by ex 
parte affidavits (Rec. p. 132), after the testimony had been 
closed and the case argued and decided, to the appointment 
of Mr. Grayson as one of the trustees to make the sale, the 
objection being based upon the alleged fact that the rela¬ 
tions between himself and the appellants were such that 
they would not be able to consult or advise with him. 

Mr. Grayson was one of the trustees to whom was com¬ 
mitted the duty of making sale of the Victoria Plats prop¬ 
erty at the time that the appellants, respectively, acquired 
their interests. They bought with knowledge of this vested 
right in him. The only fact stated anywhere in the record 
tending to show a ground for feeling against him on the 
part of the appellants is the fact that, as they state, his 
manner was discourteous in refusing to give them an in¬ 
definite option upon his notes when they applied to him to 
scale them down. What he did, as above pointed out, was 
to offer to accept $5,000 for a claim amounting nearly to 
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$6,000, and to terminate the interview by stating to them 
that, whenever they were ready to pay $5,000, they might 
call upon him. 

Wood, as heretofore noted, denies in his answer that he 
ever attempted to purchase the Grayson notes “ at a heavy 
discount, or at any discount whatever” (Rec. pp. 22-3). 
Talbott, also, at page 74, testifies: 

‘‘There was no attempt made by me, nor did I 
authorize anyone on my behalf, to purchase any 
second trust notes at a discount.” 

And yet, at page 65, he testifies that Haller told him th^t 
the second trust notes could be bought at a discount of 
about 50 per cent of their face; that he and Wood reminded 
Haller of this assertion, and that they called upon him to 
go with them to see the second trust note holders about it. 

Wood testifies that, at the consequent interview with 
Grayson, “Mr. Talbott finally told him that we wanted to 
scale down his notes,” and asked him “how much he would 
scale his claim.” The original cause of dissatisfaction with 
Mr. Grayson, it is quite evident, was his refusal to scale his 
claim more than 16 cents on the dollar, and his refusal to 
give an indefinite written option on that reduction, or until 
the appellants were ready to do something tangible in the 
matter of settlement. 

The only subsequent interview between the parties was 
in connection with Grayson’s eftbrts to prevent the sale of 
the property, by himself advancing the money necessary to 
complete payment of the interest in arrears; and, at this 
interview, Mr. Talbott himself declares that “ the talk was 
a pleasant one ” (Rec. p. 66). 

The case of May vs. May, 167 U. S., p. 310, furnishes no 
authority for displacing a faithful and efficient trustee, to 
whose diligence and fidelity the parties in interest owe the 
preservation of their security. The court below was of opin¬ 
ion that the conduct of Mr. Grayson deserved commenda- 
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tion, instead of disapproval and rejection from the office, 
the duties of which he had well performed. 

If the theory of the appellants in this connection is sus- • 
tainable, then no trustee may oflPend the holders of the 
equity of redemption by the performance of his duty, except 
at the risk of being removed from his office upon their 
ex parte statements that they can not advise or consult with 
him. 

The decree below, it is respectfully submitted, should be 
affirmed. 

Respectfully, 

J. J. DARLINGTON, 

JESSE E. POTBURY, 

Solicitors for Appellees. 
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APPBNDIX. 


APPELLEES* DRAFT OP DECREE BELOW. 


IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

David C. Grayson et al., Trustees, 

vs. 

Frank I. Wood et al. 


I In Equity, 
j No. 20>73. 


DEGREE. 

This cause coming on to be heard upon the pleadings and 
the evidence, and having been argued by the solicitors for 
the parties, respectively, and duly considered, it is thereupon 
by the court, this — day of January, A. D. 1903, adjudged, 
ordered and decreed: 

That as against the defendants, Frank I. Wood, H. 
Maurice Talbott, and Bernard A. Duke, their heirs and 
assigns, and as against the defendant, Nicholas T, Haller, 
his heirs and assigns, other than the defendants, Frederick 
W. McReynolds and James H. Meriwether, the property 
covered by the building called the Victoria Flats, together 
with the overhanging porticoes and other projections on the 
south and west sides of the said building, and the 
approaches to the entrances along the said sides of said 
building into the areas connected therewith, as properly 
appurtenant to the same, is subject to the deed of trust from 
the defendant, Nicholas T. Haller, to the defendants, Bainard 
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H. Warner and Louis D. Wine, trustees, of January 22, 
1897, recorded in Liber 2180, at folio 340, of the land 
records for the District of Columbia, and also to the deed of 
trust from the said defendant, Nicholas T. Haller, to the 
complainant, David C. Grayson, and the defendant, John C. 
Heald, trustees of December 20, 1897, recorded in Liber 
2291, at folio 133, of said land records, as set forth in the 
bill. 

That as against the defendants, Frederick W. McReynolds 
and James H. Meriwether, trustees under the deed of trust 
from tlie said Haller, of the 22d day of January, A. D. 1897, 
described in the bill, and the holders of the promissory 
notes secured thereby as in the said bill set forth, and as 
against the said Brainard H. Warner and Louis D. Wine, 
trustees under the deed of trust to them of the 22d day of 
January, 1897, and as against the holders of the promissory 
notes secured thereby, and the defendants, Bernard A. Duke, 
H. Maurice Talbott, and Frank I. Wood, the complainants 
are entitled to a decree for the sale of the said building, 
with a strip of land along the west and south sides thereof, 
10 feet in width, the proceeds thereof to be brought into 
court, to be disposed of as hereinafter provided. 

That Brainard H. Warner, Frederick W. McReynolds, 
and David C. Grayson be, and they hereby are, appointed 
trustees to make the said sale, and the manner of their pro¬ 
ceedings shall be as follows: 

They shall first file with the clerk of this court a bond to 
the United States of America, executed by them with a 
surety or sureties approved by the court, or by one of the 

justices thereof, in the penalty of-dollars, conditioned 

for the faithful performance of the trust reposed in them by 
this decree, or which may be reposed in them by any future 
order^or decree in the premises; said sale shall be at auction 
in front of the premises, and the said trustees shall first 
give notice by publication in the Evening Star newspaper, 
daily except Sundays and legal holidays, for ten days 
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prior to any sale hereunder, giving notice of the time, 
place, manner, and terras of any such sale, which terms 
shall be as follows in respect to each sale by them, as 
hereinafter provided: One-third of the purchase money in 
cash, one-third in one year, and one-third in two years, or 
all cash at the purchaser’s option, the deferred payments, if 
any, to be represented by the promissory notes of the pur¬ 
chaser, bearing date on the day of sale with interest at the 

rate of-per cent per annum, payable semi-annually, 

and secured by deed of trust upon the property, or the re¬ 
spective parcels of property to which they relate. 

It is further adjudged, ordered, and decreed that, in the 
distribution of the proceeds of the sale hereby authorized, 
after payment of the costs of the said sale and of this suit, 
there shall first be deposited in the registry of the court the 
sum of six thousand dollars, to be held as a guaranty for 
the protection of the notes secured by the deed of trust to 
the defendants, McReynolds and Meriwether, and in case 
the holders of the said promissory notes shall, within a 
reasonable time after the date of this decree, cause sale to 
be made of the property described in their said deed of 
trust, if their notes shall not be paid without such sale, and 
if the proceeds of such sale shall not be sufficient to pay 
their said promissory notes in full, then there shall be 
further applied to their payment, out of the said six 
thousand dollars, and so far as may be necessary to 
their full payment, so much of the said six thousand 
dollars as shall represent the fair and full value of 
the said 10-foot strip on the south and west sides of 
the said building, the testimony to ascertain the said value 
to be taken by the auditor of this court and his report thereon 
to be made before any sale under this decree, this cause be¬ 
ing hereby referred to the auditor for this purpose, and the 
remaining proceeds of the said sale, including such portion 
of the said six thousand dollars as shall remain after com¬ 
pliance with the foregoing provisions of this decree, shall be 
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applied, first, to the payment of the promissory notes secured 
by the deed of trust to the defendants Warner and Wine until 
they are fully satisfied, and then to the payment of the notes se¬ 
cured by the deed of trust to the defendants Grayson and Heald 
until the same shall be fully paid and satisfied, after which 
any surplus shall be paid to the defendants Talbott and 
Wood, their representatives or assigns. 

It is further adjudged, ordered, and decreed that the com¬ 
plainants recover of the defendants Frank 1. Wood and H. 
Maurice Talbott their costs in this cause, to be taxed by 
the clerk, and that the complainants have execution therefor 
as at law. 
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